
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION SEVEN 

CHALLENGE MFG. COMPANY, LLC, 

Respondent, Case No. 07-CA-199352 

and 

MICHAEL DANIEL KILISZEWSKI, 

Charging Party. 

RESPONDENT CHALLENGE MANUFACTURING COMPANY'S EXCEPTIONS TO 
THE ADMINISTRATIVE LAW JUDGE^S FINDINGS AND DECISION 

Respondent Challenge Manufacturing Company, LLC ("Challenge"), in 

accordance with the National Labor Relations Board Rule and Regulation 102.46, by its attorneys. 

Miller Johnson, excepts to some of the findings and conclusions in the September 5,2018 proposed 

Decision and Order of Administrative Law Judge ("ALJ") Paul Bogas. A copy of ALJ Bogas's 

decision is attached. (Attachment 1).^ 

The grounds for each exception, including references to the record and supporting 

legal authorities and argument, are set forth in the supporting brief filed with these exceptions.^ 

1. Challenge excepts to the ALJ's statement that he made findings of fact and 

conclusions of law "after considering the briefs filed by the General Counsel and the Respondent" 

^ In these Exceptions, all references to the ALJ's Decision will be set forth as "Dec. ." References to 
the Transcript of the hearing held in this matter on June 6 and 7, 2018 will be set forth as "Tr.," followed 
by a page number and a volume number. References to Exhibits admitted at the hearing by the General 
Counsel will be set forth as "GO Ex. ," and references to Exhibits admitted by the Respondent/Employer 
will be set forth as "R. Ex. 

- Additional support is found in Challenge's August 2, 2018 Post-Hearing Brief to ALJ Bogas. A copy is 
included as Attachment 2. 
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(Dec. at 1) because the ALJ's decision fails to address numerous arguments raised in Respondent's 

post-hearing brief, including (but not limited to) Respondent's arguments about the impact of the 

Challenge / UAW Neutrality Agreement on the General Counsel's required prima facie element 

of union animus. 

2. Challenge excepts to the ALJ's finding of fact that Mr.Kiliszewski's "prior 

performance appraisal, fi-om November 2015, rated him: outstanding in work quality, above 

average in both work quality and safety habits, average in attitude, and between below average 

and unsatisfactory in dependability" (Dec. at 2:27-30) because the record contains numerous prior 

performance appraisals of Mr. Kiliszewski beyond merely the 2015 performance review, several 

of which described attitude deficiencies. (GC Ex. 18; R. Ex. 42-43). 

3. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski had 

never been disciplined by Challenge "during his 8 years with the company" (Dec. at 2:34-36) 

because the record demonstrates tliat attitude and performance deficiencies had been documented 

by Challenge (R. Ex. 42-43). 

4. Challenge excepts to the ALJ's finding of fact that "the UAW" campaigned 

unsuccessfully to represent employees at Challenge's Holland facility in 2013 and 2015 (Dec. at 

2:40-42) because the record indicates that Mr. Kiliszewski and Mr. Mathews engaged in 

organizing activity on behalf of the UAW during 2010, 2013, and 2015. (Tr. v.l at 152). 

5. Challenge excepts to the ALJ's finding of fact that "Kiliszewski contacted 

the UAW to initiate" organizing campaigns in 2013 and 2015 (Dec. at 2:42) because the record 

proves that Mr. Kiliszewski and other employees contacted the UAW to initiate those campaigns. 

(Tr. v.l at 19). 
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6. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski's 

signature was "the first one appearing among the 35 on the [2015 letter of intent]" (Dec. at 2:46-

47) because the record proves that Mr. Kiliszewski's name was at the top of one of three 

horizontally-aligned columns of signatures on that document. (GC Ex. 2). 

7. Challenge excepts to the ALJ's fmdhig of fact that "[t]he Respondent 

actively campaigned against the Union by, inter alia, distributing flyers, which stated that the 

Respondent was '100 percent opposed to unionized plant'" (Dec. at 2:47-49) because the record 

proves that Challenge did not oppose the unionization of the Holland faeility during and 

subsequent to 2016. 

8. Challenge excepts to the ALJ's description of the 2016 Neutrality 

Agreement between Challenge and the UAW (Dec. at 3:2-10) because it inadequately describes 

the comprehensive terms of that Agreement. (R. Ex. 5). 

9. Challenge excepts to the ALJ's finding of fact that the 2016 Neutrality 

Agreement between Challenge and the UAW "provided that the Respondent would not express 

opposition to the UAW" (Dec. at 3:2-5) because the record proves that under the terms of the 2016 

Neutrality Agreement, Challenge would not "engage in any communication or conduct which, 

directly or indirectly, demonstrates or implies opposition to unionization of its employees or the 

UAW." (R. Ex 5). 

10. Challenge excepts to the ALJ's finding of fact that the "parties refer to the 

May 1 document as a neutrality agreement" (Dec. at 3:11) because it implies that the document is 

in truth something other than what it purports to be, which is unsupported by the record. 

11. Challenge excepts to the ALJ's finding of fact that the "UAW would not 

commence an organizing campaign at any of Respondent's other facilities" (Dec. at 3:9-10) 
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because the record proves that the parties agreed that "a new organizing campaign will not 

commence at a new facility owned by the Company until ratification is reached at the previously 

organized facility." (REx5). 

12. Challenge excepts to the ALJ's finding of fact that "the terms of the 

neutrality agreement required the UAW to temporarily refrain from campaigning to represent 

employees at the Holland facility" (Dec. at 3:17-19) because the record proves that the parties 

agreed that "a new organizing campaign will not commence at a new facility owned by the 

Company until ratification is reached at the previously organized facility." (R Ex 5). 

13. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski, by 

"soliciting employees to sign UAW authorization cards and discussing the UAW with co­

workers," was engaging only in individual employee rights not governed by the Neutrality 

Agreement (Dec. at 3:20-24) because the record proves that Mr. Mathews was also engaged in 

identical organizing activity. (Tr. v.l at 155). 

14. Challenge excepts to the ALJ's fmding of fact that Mr. Kiliszewski, by 

"soliciting employees to sign UAW authorization cards and discussing the UAW with co­

workers," was engaging only in individual employee rights not governed by the Neutrality 

Agreement (Dec. at 3:20-24) because the record proves that the UAW regarded Mr. Kiliszewski's 

and Mr. Mathews' organizing activity to constitute a breach on the part of the UAW to the terms 

of the Neutrality Agreement. (Tr. v.l at 155-156). 

15. Challenge excepts to the ALJ' s fmding of fact that Mr. Leadingham and Mr. 

Kiliszewski "discussed the UAW in April 2017" (Dec. at 3:25-26) to the extent that the ALJ meant 

that the only person with whom Mr. Leadingham discussed the UAW was Mr. Kiliszewski because 
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the record proves that Mr. Leadingham also discussed the UAW with other employees or 

supervisors. (Tr. v.l at 135-136). 

16. Challenge excepts to the ALJ's finding of fact that "Mike Tomko... testified 

that when he received the information about organizing efforts by Kiliszewski and Leadingham, 

he was very concerned and considered their activity a "very clear breach of the neutrality 

agreement" (Dec. at 3:34-37) because the record proves that he considered the UAW to be in 

breach, not Mr. Leadingham or Mr. Kiliszewski. (Tr. v.2 at 269; 273). 

17. Challenge excepts to the ALJ's finding of fact that "Mike Tomko... testified 

that when he received the information about organizing efforts by Kiliszewski and Leadingham, 

he was very concerned and considered their activity a "very clear breach of the neutrality 

agreement" (Dec. at 3:34-37) because the record proves that he was concemed about Mr. 

Leadingham's involvement in organizing activity because of Mr. Leadingham's status as a 

supervisor, not about Mr. Kiliszewsi's organizing activity. (Tr. v.2 at 267; 272). 

18. Challenge excepts to the ALJ's finding of fact that "Mike Tomko... testified 

that when he received the information about organizing efforts by Kiliszewski and Leadingham, 

he was very concemed and considered their activity a "very clear breach of the neutrality 

agreement" (Dec. at 3:34-37) because the record proves Mr. Tomko never asserted that individual 

employees were not allowed to engage in organizing activity under the Neutrality Agreement. (Tr. 

v.2 at 273-274). 

19. Challenge excepts to the ALJ's finding of fact that "Tomko and Compeau 

called Leadingham to a meeting and confronted him about those activities" "after the Respondent 

was informed that Kiliszewski and Leadingham were involved in union activities" (Dec. at 3:39-
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41) because the record proves that Mr. Tomko and Ms. Compeau confronted Mr. Leadingham 

about only his union activities. (Tr. v.2 at 267-268). 

20. Challenge excepts to the ALJ's finding of fact that Mr. Tomko and Ms. 

Compeau "asked Leadingham to identify the employees who were engaged in union activities" 

(Dec. at 3:41-42) because this is unsupported by the entirety of the record. 

21. Challenge excepts to the ALJ's finding of fact that Challenge "reimbursed 

Leadingham for most, if not all, of the pay he lost during the period of his suspension" (Dec. at 

3:43, fii. 3) because the record proves that Mr. Leadingham's suspension itself was rescinded, and 

he received full backpay. (Tr. v.2 at 268). 

22. Challenge excepts to the ALJ's finding of fact that Mr. Leadingham told 

Mr. Kiliszewski during their telephone call that "he had been suspended for discussing the UAW 

with Kiliszewski and for attending an organizing meeting" (Dec. at 4:1-3) because the record 

proves Mr. Leadingham was initially suspended for attending a UAW meeting as a supervisor. 

(Tr. v.2 at 267). 

23. Challenge excepts to the ALJ's finding of fact that Mr. Leadingham 

"warned Kiliszewski to watch his back and stated that Respondent's managers were after him and 

anyone else who was talking about the Union" (Dec. at 4:3-5) because the record contains no 

evidence that any Challenge supervisor was "after" Mr. Kiliszewski or any other UAW supporter. 

24. Challenge excepts to the ALJ's finding of fact that "[o]n the night of May 

5 - about 2 weeks after the Respondent received information that Kiliszewski was involved in 

union activities - the incident occurred that the Respondent relies on to explain its decision to end 

Kiliszewski's employment with the company" (Dec. at 4:9-11) because the record proves that 

Challenge's decision to discharge Mr. Kiliszewski had nothing to do with his union activities. 

6 



25. Challenge excepts to the ALJ's finding of fact that "[o]n the night of May 

5 ~ about 2 weeks after the Respondent received information that Kiliszewski was involved in 

union activities - the incident occurred that the Respondent relies on to explain its decision to end 

Kiliszewski's employment with the company" (Dec. at 4:9-11) because the record proves that the 

proximity of the timing of Mr. Kiliszewski's discharge to his union activity is irrelevant because 

he was not terminated for his union activity. 

26. Challenge excepts to the ALJ's finding of fact that "even though 

Kiliszewski punched in at [10:17 PM], the Respondent would not begin to pay him until 10:30 

PM, his scheduled start time" (Dec. at 4:20-22) because the record contains no evidence about 

whether or not Challenge utilizes a timeclock exception reporting system. 

27. Challenge excepts to the ALJ's finding of fact that "Kiliszewski spoke with 

Joe Maynard, a 2"^^ shift production supervisor, who asked Kiliszewski to look at a piece of 

equipment that was in high demand and required repairs" (Dec. at 4:24-27) because the weight of 

the evidence in the record does not establish that Mr. Maynard asked Mr. Kiliszewski to fix any 

particular machine. (Tr. v.2 at 363; 395-396). 

28. Challenge excepts to the ALJ's finding of fact that "Kiliszewski spoke with 

Joe Maynard, a 2'^'^ shift production supervisor, who asked Kiliszewski to look at a piece of 

equipment that was in high demand and required repairs" (Dec. at 4:24-27) because the weight of 

the evidence in the record does not establish that the machine Mr. Kiliszewski first began to fix 

was "in high demand." 

29. Challenge excepts to the ALJ's finding of fact that "Kilizewski told 

Maynard that he would 'go right over there' once he was 'on the clock'" (Dec. at 4:26-27) because 
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the record proves that Mr. Kiliszewski began fixing machines (but not fixing the machine as 

directed by Ms. Sanchez) before he was "on the clock." (GC Ex 3). 

30. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski was first 

approached by Ms. Sanchez "[ajfter the conversation with Maynard" (Dec. at 4:29) because the 

weight of the evidence in the record does not establish that Mr. Maynard asked Mr. Kiliszewski to 

fix any particular machine. (Tr. v.2 at 363; 395-396). 

31. Challenge excepts to the ALJ's finding of fact that "the Respondent would 

begin to pay" Mr. Kiliszewski only at 10:30 (Dec. at 4:32-33) because the record contains no 

evidence about whether or not Challenge utilizes a timeclock exception reporting system. 

32. Challenge excepts to the ALJ's finding of fact that "the exchanges between 

Sanchez and Kiliszewski eventually became heated, with both participants raising their voices and 

speaking rudely to one another" (Dec. at 4:34-36) because the weight of the evidence in the record 

does not contain evidence that Ms. Sanchez spoke "rudely" to Mr. Kiliszewski on May 5. 

33. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski told Ms. 

Sanchez that he was not on the clock during their first interaction on May 5 (Dec. at 4:39-40) 

because the record contains testimony from Ms. Sanchez that Mr. Kiliszewski never told her that 

he was not on the clock. 

34. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski told Ms. 

Sanchez that he was "not even supposed to enter onto the production floor area" during their 

second interaction on May 5 (Dec. at 4:43) because the record lacks evidence that he told this to 

Ms. Sanchez, and in any event it was not true. (Tr. v.2 at 358). 

35. Challenge excepts to the ALJ's interpretation of Mr. Glover's testimony 

when he states that "[t]he Respondent's maintenance manager confirmed at trial that employees 
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were not supposed to enter the production floor prior to the start of their scheduled shifts" (Dec. at 

4:43) because Mr. Glover's testimony was that maintenance mechanics must be ready to work if 

they are on the shop floor, not that they may not be on the shop floor prior to the start of their 

shifts. (Tr. Y.2 at 358). 

36. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski and Ms. 

Sanchez had more than two separate interactions on May 5, 2017 (Dec. at 4:38-48; 5:1-8) because 

the record lacks evidence that this is true. 

37. Challenge excepts to the ALJ's finding of fact that Mr. Mathews told Ms. 

Sanchez that "they were not on the clock, and would address the problem when they were" (Dec. 

at 4:47-48) because the record contains testimony from Ms. Sanchez that she was never told that 

Mr. Kiliszewski was not on the clock. (Tr. v.2 at 243). 

38. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski and Mr. 

Mathews told Ms. Sanchez that they "were not on the clock yet" (Dec. at 5:3-4) because the record 

contains testimony from Ms. Sanchez that she was never told Mr. Kiliszewski was not on the clock. 

(Tr. v.2 at 243). 

39. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski "yelled 

either that [Ms. Sanchez] should get the "hell out of my face" or the "fuck out of my face" (Dec. 

at 5:6-7) because the weight of the record proves that Mr. Kiliszewski told Ms. Sanchez to get the 

"fuck out of my face." (R Ex 8). 

40. Challenge excepts to the ALJ's finding of fact that "the record does not 

establish that Kiliszewski used the term 'bitch' [to Ms. Sanchez], or, in fact, made any statement 

to Sanchez as she was walking away (Dec. at 5:12-14) because the weight of the record (including 

a corroborating, contemporaneous written statement from a neutral eye witness) proves that Mr. 
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Kiliszewski yelled "fuck you, bitch" to Ms. Sanchez as she was walking away from Mr. 

Kiliszewski after he refused to follow her work instructions. (R Ex 8; R Ex 14; R Ex 15). 

41. Challenge excepts to the ALJ's credibility assessment that Ms. Sanchez's 

"testimony and demeanor" were not "wholly free of bias." (Dec. at 5:14-15). 

42. Challenge excepts to the ALJ's observation that Mr. Mathews "is also [a] 

current employee of the Respondent who by testifying contrary to his employer's position is 

exposing himself to the possibility of retailiation" (Dec. at 5:20-21) because nothing in the record 

suggests that Challenge would have any motive to retaliate against Mr. Mathews. 

43. Challenge excepts to the ALJ's determination that "Sanchez's testimony 

that Kiliszewski said 'fuck you bitch' is unreliable on its face." (Dec. at 5:25). 

44. Challenge excepts to the ALJ's determination that Ms. Sanchez "believed" 

the "fuck you bitch" comment came from Mr. Kiliszewski "because 'I was not talking with nobody 

else... [s]o who is going to come fuck you bitch'" (Dec. at 5:29-30) because Ms. Sanchez 

independently testified that Mr. Kiliszewsi yelled this at her, and because evidence in the record 

confirms that Mr. Kiliszewski yelled this at her.. 

45. Challenge excepts to the ALJ's finding of fact that "not a single one of the 

other witnesses who Compeau interviewed as part of her investigation reported hearing 

Kiliszewski say 'fuck you bitch' to Sanchez" (Dec. at 5:34-35) because the ALJ's statement is 

materially misleading. Ms. Compeau obtained a contemporaneous witness statement from a 

neutral eye-witness who described this conduct, and Ms. Compeau directed Tom Phipps, a 

Challenge supervisor, to follow up with the eyewitness the following week to confirm the accuracy 

of the statement. (R. Ex. 14; 15; Tr. v.2 at 287). 
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46. Challenge excepts to the ALJ's credibility determination with respect to Mr. 

Kiliszewski that he did not yell "fiick you bitch" at Ms. Sanchez. (Dec. at 5:35-36). 

47. Challenge excepts to the ALJ's finding of fact that "[b]oth Compeau and 

Glover were aware that Kiliszewski was involved in union activity" when they met with him on 

May 9 to investigate Ms. Sanchez's complaint (Dec. at 6:23-24) because the weight of the evidence 

in the record fails to establish this fact. 

48. Challenge excepts to the ALJ's finding of fact that Ms. Compeau knew of 

Mr. Kiliszewski's union activity due to "Kidder's report about recent union activity by 

Kiliszewski" (Dec. at 6:24, fii. 6) because the record contradicts this fact. (Tr. v.2 at 281). 

49. Challenge excepts to the ALJ's finding of fact that Ms. Compeau knew of 

Mr. Kiliszewski's union activity due to "Kidder's report about recent union activity by 

Kiliszewski" (Dec. at 6:24, fh. 6) because the report was written by Craig Ritter. 

50. Challenge excepts to the ALJ's finding of fact that Mr. O'Brien was "not 

satisflied]" by Mr. Kiliszewski complying with Mr. O'Brien's directive to remove the tape fi-om 

the recorder during the May 9 meeting. (Dec. at 6:38). 

51. Challenge excepts to the ALJ's finding of fact that Mr. O'Brien told Mr. 

Kiliszewski that "we make the rules here not you; you just work here" during the May 9 meeting. 

(Dec. at 7:1-2). 

52. Challenge excepts to the ALJ's finding of fact that "Kiliszewski's 

statements at the [May 9] meeting consisted primarily of responding to the statements in Ms. 

Sanchez's email. His response largely tracked written notes that Kiliszewski had prepared on a 

copy of Sanchez's email" (Dec. at 7:5-7) because the weight of the record proves that Mr. 
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Kiliszewski's statements at the meeting strictly followed the information presented in his written 

statement. (GC Ex 3). 

53. Challenge excepts to the ALJ's findings of fact regarding Mr. Kiliszewski's 

statements during the May 9 meeting (Dec. at 7:13-29) because some of Mr. Kiliszewski's 

statements are omitted from this description. (GC Ex 3). 

54. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski was 

interviewed on May 9 by Drew Ferris (Dec. at 7:28) because Mr. Ferris was not present at this 

meeting. 

55. Challenge excepts to the ALJ's credibility determination that Ms. Compeau 

"liberally embellished her description of the May 9 meeting in ways that profoundly undermine 

her credibility." (Dec. at 7:33-35). 

56. Challenge excepts to the ALJ's determination that Ms. Compeau clamed 

Mr. Kiliszewski's "response to the Sanchez request for help was 'you dumb... disrespectful 

Hispanic woman'" (Dec. at 7:36-37) because the record proves this was Ms. Compeau's 

interpretation of the motivation behind Mr. Kiliszewski's aggressive outburst towards Ms. 

Sanchez, not actual comments Mr. Kiliszewski uttered. 

57. Challenge excepts to the ALJ's determination that Ms. Compeau "repeated 

the claim that Kiliszewski had made racially harassing statements during the disputed exchange" 

(Dec. at 7:37-38) because the record proves this was Ms. Compeau's interpretation of the 

motivation behind Mr. Kiliszewski's aggressive outburst towards Ms. Sanchez, not actual 

comments Mr. Kiliszewski uttered. 
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58. Challenge excepts to the ALJ's determination that "Compeau's claim that 

Kiliszewski referred to Sanchez's race or national origin during the incident with Sanchez has not 

a whit of support in the record." (Dec. at 7:39-40). 

59. Challenge excepts to the ALJ's determination that "Compeau made a 

similarly unsupported claim that during the exchange between Kiliszewski and Sanchez, he had 

said 'you stupid woman'" (Dec. at 7:40-42) because the record proves this was Ms. Compeau's 

interpretation of the motivation behind Mr. Kiliszewski's aggressive outburst towards Ms. 

Sanchez, not actual comments Mr. Kiliszewski uttered. 

60. Challenge excepts to the ALJ's credibility determination that Mr. O'Brien 

was lying when he stated he was "unaware that Mr. Kiliszewski was a union supporter at the time 

he approved Compeau's termination recommendation." (Dec. at 7:29, fh. 7). 

61. Challenge excepts to the ALJ's finding of fact that "plant manager Ferris 

testified that Kiliszewski had brought up his support for the Union during the May 9 meeting" 

(Dec. at 7:29, fh. 7) because Mr. Ferris did not testify at the hearing. 

62. Challenge excepts to the ALJ's determination that "O'Brien knew that 

Kiliszewski was a union supporter based on the May 9 meeting." (Dec. at 7:29, fh. 7). 

63. Challenge excepts to the ALJ's determination that "the testimonies of 

witnesses to the May 5 incident are contrary to Compeau's accusation" of race or sex harassment 

on the part of Mr. Kiliszewski. (Dec. at 8:2-3). 

64. Challenge excepts to the ALJ's determination that Compeau "became 

evasive" when pressed about Mr. Kiliszewski's alleged sex and race harassment comments during 

cross-examination. (Dec. at 8:7-8). 
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65. Challenge excepts to the ALJ's determination that Ms. Compeau "invented 

the 'dumb Hispanic woman' and 'you stupid woman' statements" (Dec. at 8:9-10) because the 

record proves she never testified that Mr. Kiliszewski actually said those things to Ms. Sanchez. 

66. Challenge excepts to the ALJ's determination that Ms. Compeau's "false 

accusations [against Mr. Kiliszewski] and [her] angry demeanor when making them, evidenced an 

unusual animosity towards Kiliszewski and one for which the record provides no ready explanation 

beyond hostility towards Kiliszewski's unionizing efforts" (Dec. at 8:10-13) because this is 

unsupported by evidence. 

67. Challenge excepts to the ALJ's determination that: 

Compeau attempted to further her narrative about gender 
harassment by asserting that Kiliszewski, by not directly looking at 
or addressing her during the May 9 meeting, was treating her "the 
way he treated Norma [Sanchez] on May 5. However, Kiliszewski 
did not refuse to address Sanchez directly on May 5. To the 
contrary, the Respondent's explanation for discharging Kiliszewski 
relies on the fact that Kiliszewsi did directly address Sanchez. In a 
similar vein, Compeau, after asserting that Kiliszewski refused to 
address her on May 9, claimed that he yelled at her, just like he did 
at Sanchez. Compeau's claim that Kiliszewski yelled at her on May 
9 is, of course, hard to square with her claim that he refused to even 
speak with her at the meeting. When pressed, Compeau conceded 
that Kiliszewski did not yell at her. 

(Dec. at 8:15-24). 

68. Challenge excepts to the ALJ's determination that Compeau "was at times 

overly susceptible to influence by the Respondent's counsel," (Dec. at 8:30-31), as well as an 

alleged example of such exercised influence (Dec. at 8:31-34). 

69. Challenge excepts to the ALJ's credibility determination that Ms. Compeau 

"was an unusually biased witness, and one who succumbed to the temptation to exaggerate and 

fabricate in an effort to justify Kiliszewski's termination." (Dec. at 8:36-38). 

14 



70. Challenge excepts to the ALJ's credibility determination that Ms. 

Compeau's "testimony is entitled to little or no weight regarding disputed matters." (Dec. at 8:38). 

71. Challenge excepts to the ALJ's finding of fact that Ms. Compeau "already" 

held "her opinion that Kiliszewski should be discharged" after interviewing him on May 9 (Dec. 

at 8:40-41) because that conflicts with Ms. Compeau's testimony. (Tr. v.2 at 295). 

72. Challenge excepts to the ALJ's finding of fact that Ms. Compeau conducted 

interviews of numerous vdtnesses after she already held the opinion "that Kiliszewski should be 

discharged." (Dec. at 8:41). 

73. Challenge excepts to the ALJ's finding of fact that Ms. Compeau "did not 

interview Willie Mae Walton, a former employee who Kiliszewski identified to Compeau as a 

witness who could corroborate" Mr. Kiliszewski's statement (Dec. at 8:44-47) because Ms. Walton 

had been terminated by the time Challenge began its investigation. 

74. Challenge excepts to the ALJ's determination that "[t]he results of 

Compeau's investigatory interviews are notable for the extent to which those interviewed indicate 

that Sanchez was the aggressor in the confrontation." (Dec. at 8:47-48). 

75. Challenge excepts to the ALJ's determination that "[t]he fact that Compeau 

knew Sanchez was joking and laughing with other employees immediately before yelling at 

Kiliszewski calls into questions her purported belief, heavily relied on in the Respondent's brief, 

that Sanchez was scared of Kiliszewski" (Dec. at 9:23-26) because this is contradicted by the 

record. (R Ex 8; Tr. v.2 at 225). 

76. Challenge excepts to the ALJ's finding of fact that "Kiliszewski did not say 

'fuck you bitch' to Sanchez" (Dec. at 10:17) because the weight of the record contradicts this 

finding. 
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77. Challenge excepts to the ALJ's determination that Compeau "did not have 

a reasonable basis for concluding that Kiliszewski" had called Ms. Sanchez a bitch on May 5. 

(Dec. at 10:17-18). 

78. Challenge excepts to the ALJ's finding of fact that Sanchez "did not see 

who had made" the "fuck you bitch" comment. (Dec. at 10:19-20). 

79. Challenge excepts to the ALJ's determination that "not a single" witness 

"corroborated Sanchez's claim that Kiliszewski had said 'fuck you bitch' to her." (Dec. at 10:21-

22). 

80. Challenge excepts to the ALJ's determination that Mr. Glover "testified that 

employees were not supposed to be on the production floor prior to the start of their shift" (Dec. 

at 10:37-39) because it is materially misleading. The record proves that Mr. Glover testified that 

maintenance mechanics on the shop floor are required to work if directed by a production 

supervisor like Ms. Sanchez. (Tr. v.2 at 358). 

81. Challenge excepts to tire ALJ's finding of fact that Challenge's team 

member dignity policy prohibits only unlawful harassment. (Dec. at 11:16-23). 

82. Challenge excepts to the ALJ's determination that the record contains 

evidence of other employees who received disciplines after they "violated the above rules" (Dec. 

at 11:25-26) because neither party introduced any evidence in the record of employees who 

violated Challenge's employee dignity policy. 

83. Challenge excepts to the ALJ's findings of fact and determinations related 

to exhibits introduced by the General Counsel and described as "disciplinary responses to conduct 

by other individuals" (Dec. at 11:28-51; 12:1-49; 13:1-18) because none of those disciplines 

involve similarly situated employees to Mr. Kiliszewski. 
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84. Challenge excepts to the ALJ's findings of fact and deteiminations related 

to exhibits introduced by Challenge and described as "four employees who it disciplined for 

misconduct of various types." (Dec. at 13:20-48). 

85. Challenge excepts to the ALJ's characterization of Mr. Leadingham's 

warning to Mr. Kiliszewski as telling him that he "should watch his back because managers were 

after him because of his union activity" (Dec. at 14:26-27) because the weight of the record proves 

that this was not what Mr. Leadingham told Mr. Kiliszewski. 

86. Challenge excepts to the ALJ's conclusion of law that Mr. Leadingham's 

warning to Mr. Kiliszewski "reasonably tended to interfere with the fi-ee exercise of Mr. 

Kiliszewski's Section 7 rights to engage in protected union and concerted activities and created 

the impression that such activities were under surveillance," thus constituting a "clear violation of 

Section 8(a)(1) of the Act under the cases cited above." (Dec. at 14:27-30). 

87. Challenge excepts to the ALJ's determination that he "considered the 

totality of the circumstances" when he concluded that Mr. Leadingham's comments to Mr. 

Kiliszewski violated Section 8(a)(1). (Dec. at 14:32-34). 

88. Challenge excepts to the ALJ's determination that the "friendly warning" 

case law cited in support of his legal conclusion that Challenge violated Section 8(a)(1) is relevant 

to the disposition of Mr. Kiliszewski's Section 8(a)(1) claim. (Dec. at 14:38-45; 15:1-15). 

89. Challenge excepts to the ALJ's conclusion of law that Challenge violated 

Section 8(a)(1) of the Act "by threatening Kiliszewski was unspecified reprisals for engaging in 

union and other protected activity and by creating the impression that such activities were imder 

surveillance by the Respondent." (Dec. at 15:17-19). 

17 



90. Challenge excepts to the ALJ's characterization of Challenge's asserted 

reasons for discharging Mr. Kiliszewski when the ALJ stated that the alleged conduct "violated its 

policies against gender and national origin harassment, use of vulgar language towards a 

supervisor, and refusal to perform work" (Dec. at 15:26-28) because Challenge based its decision 

in part on its Team Member Dignity policy, not its unlawful harassment policy. 

91. Challenge excepts to the ALJ's characterization of Challenge's asserted 

reasons for discharging Mr. Kiliszewski when the ALJ stated that the alleged conduct "violated its 

policies against gender and national origin harassment, use of vulgar language towards a 

supervisor, and refusal to perform work" (Dec. at 15:26-28) because the record contains other 

testimony and evidence for additional factors Challenge considered in terminating Mr. 

Kiliszewski. 

92. Challenge excepts to the ALJ's statement of law when he stated that "[union 

ajnimus may be inferred from the record as a whole, including timing and disparate treatment" 

(Dec. at 15:39-40) because such circumstantial evidence is inapposite to drawing an inference that 

Challenge harbored union animus in this case, because the record contains affinnative and 

unconsidered evidence that Challenge made no efforts to discourage membership in the UAW. 

93. Challenge excepts to the ALJ's finding of fact and conclusion of law that 

"[t]he second element of the Wright Line initial showing is also established since the record shows 

that the Respondent was aware that Kiliszewski had resumed his union activity in the weeks 

leading up to the discharge" (Dec. at 16:10-12) because the weight of the evidence in the record 

contradicts this finding of fact, thus invalidating the ALJ's conclusion of law. 
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94. Challenge excepts to the ALJ's finding of fact that "[i]n Apirl, Ri[tt]er 

informed the Respondent that Kiliszewski had been circulating union cards and conducting off-

site union meetings" (Dec. at 16:12-14) because the record contradicts this finding. 

95. Challenge excepts to the ALJ's finding of fact that Ms. Compeau was the 

"primary mover behind Kiliszewski's discharge" (Dec. at 16:14) because the record proves that 

Mr. O'Brien was the deeision-maker who decided to terminate Mr. Kiliszewski's employment. 

96. Challenge excepts to the inference drawn by the ALJ that Ms. Compeau 

knew about Mr. Kiliszewski's union activity merely because Mr. Ritter submitted a "report that 

Kiliszewski and Leadingham were involved with union activity" in April. (Dec. at 16:17-18). 

97. Challenge excepts to the ALJ's finding of fact that Mr. Leadingham was 

"interrogated about the identities of employees engaged in union activities" during a meeting with 

Mr. Tomko and Ms. Compeau (Dec. at 16:18-19) because the weight of the record contradicts this 

finding. 

98. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski made 

Mr. Glover, Ms. Compeau, and Mr. O'Brien aware of his union activity during the May 9 meeting 

(Dec. at 16:20-23) because the weight of the record contradicts this finding. 

99. Challenge excepts to the ALJ's finding of fact that "Compeau had 

information about Kiliszewski's recently-resumed union activity at the time she conducted the 

investigation of the Sanchez incident and recommended Kiliszewski's discharge" (Dec. at 16:23-

25) because the weight of the record contradicts this finding. 

100. Challenge excepts to the ALJ's findings of fact and conclusion of law that 

it is not "necessary for the General Counsel to show that O'Brien, who made the final decision to 

19 



approve Ms. Cornpeau's discharge recommendation, was, like Compeau, aware of Kiliszewski's 

protected activity." (Dec. at 16:25-27). 

101. Challenge excepts to the ALJ's finding of fact and conclusion of law that 

"the Respondent's knowledge of Kiliszewski's union activity was connected to the discharge 

decision by way of Compeau and her significant part in the decisional process." (Dec. at 16:28-

30). 

102. Challenge excepts to the ALJ's finding of fact that "Kiliszewski notified 

O'Brien of that support during the May 9 meeting" (Dec. at 16:32-33), as well as the conclusion 

of law that this satisfied the General Counsel's burden to prove the second element of the Wright 

Line prima facie showing. (Dec. at 16:31-32). 

103. Challenge excepts to the ALJ's conclusion of law that "[t]he General 

Counsel has also established the third and final element of its initial burden, i.e., that the 

Respondent bore animus towards Kiliszewski's union activities" (Dec. at 16:35-36) because the 

circumstantial evidence that the ALJ relies upon in reaching this conclusion cannot draw an 

inference that Challenge harbored union animus in this case as the record contains affirmative and 

unconsidered evidence that Challenge made no efforts to discourage membership in the UAW.. 

104. Challenge excepts to the ALJ's finding of fact and conclusion of law that 

Challenge's "aggressive[] resist[ance]" to the UAW's 2013 and 2015 union organizing campaigns 

could qualify as a matter of law as circumstantial evidence that Challenge harbored union animus 

when it discharged Mr. Kiliszewski (Dec. at 16:36-40), because such circumstantial evidence 

cannot draw an inference that Challenge harbored union animus in this case as the record contains 

affirmative and unconsidered evidence that Challenge made no efforts to discourage membership 

in the UAW. 
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105. Challenge excepts to the ALJ's finding of fact and conclusion of law that 

Challenge "reacted aggressively to what it incorrectly believed was a 'very clear breach of the 

neutrality agreement'" when organizing activity occurred in the Holland plant in April of 2017 

and that this reaction could qualify as a matter of law as circumstantial evidence that Challenge 

harbored union animus when it discharged Mr. Kiliszewski (Dec. at 16:40-44) because such 

circumstantial evidence that the ALJ relies upon in reaching this conclusion cannot draw an 

inference that Challenge harbored union animus in this case as the record contains affirmative and 

unconsidered evidence that Challenge made no efforts to discourage membership in the UAW. 

106. Challenge excepts to the ALJ's finding of fact that Challenge's supervisors 

had a "misunderstanding" about whether or not the 2016 Neutrality Agreement "negate[d] the 

federally guaranteed Section 7 rights of the employees themselves" (Dec. at 16:43-44) because the 

weight of the record contradicts this finding. 

107. Challenge excepts to the ALJ's finding of fact that Mr. Tomko and Ms. 

Compeau "interrogated" Mr. Leadingham "about the identities of employees engaged in union 

activity" during a meeting (Dec. at 16:45-47) and further excepts to the ALJ's conclusion of law 

that such circumstantial evidence could qualify as a matter of law to prove union animus in this 

case as the record contains affirmative and unconsidered evidence that Challenge made no efforts 

to discourage membership in the UAW. 

108. Challenge excepts to the ALJ's finding of fact that Mr. Leadingham 

"contacted Kiliszewski and gave warnings that constituted threats of unspecified reprisals for 

union activity and which created the impression that union activities were under surveillance by 

the Respondent" (Dec. at 16:48-49; 17:1) because the weiglit of the record contradicts this finding. 
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109. Challenge excepts to the ALJ's finding of fact that "Compeau's false 

allegations of national origin harassment by Kiliszewski and her vitriolic demeanor while making 

this accusations at trial betrayed an unusual level of animosity for which the record provides no 

ready explanation beyond hostility towards Kiliszewski's recently-discovered unionizing activity" 

(Dec. at 17:1-4) because the weight of the record contradicts this finding. 

110. Challenge excepts to the ALJ's conclusion of law that "Compeau's false 

allegations of national origin harassment by Kiliszewski and her vitriolic demeanor while making 

this accusations at trial betrayed an unusual level of animosity for which the record provides no 

ready explanation beyond hostility towards Kiliszewski's recently-discovered unionizing activity" 

(Dec. at 17:1 -4) could qualify as a matter of law as circumstantial evidence that Challenge harbored 

union animus when it discharged Mr. Kiliszewski because such circumstantial evidence cannot 

draw an inference of union animus in this case as the record contains affirmative and unconsidered 

evidence that Challenge made no efforts to discourage membership in the UAW. 

111. Challenge excepts to the ALJ's conclusion of law that "[a]n inference of 

anti-union animus is also supported by the timing of the decision to discharge Kiliszewski" (Dec. 

at 17:6-7) because such circumstantial evidence does not draw an inference that Challenge 

harbored union animus when it discharged Mr. Kiliszewski because the record contains affirmative 

and unconsidered evidence that Challenge made no efforts to discourage membership in the UAW. 

112. Challenge excepts to the ALJ's finding of fact that Mr. Kiliszewski "had 

not received prior discipline of any kind during his more than 8 years with the Respondent" (Dec. 

at 17:11-12) because the record demonstrates that attitude and performance deficiencies had been 

documented by Challenge (R. Ex. 42-43). 
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113. Challenge excepts to the ALJ's conclusion of law that the timing of Mr. 

Kiliszewski's discharge "raises an inference of anti-union animus coimected to the discharge and 

easily clears the General Counsel's third hurdle under Wright Line. (Dec. at 17:14-16). 

114. Challenge excepts to the ALJ's conclusion of law that Mr. Kiliszewski's 

status as "a leader of unionization efforts at the facility" supports the finding of union animus on 

Challenge's part (Dec. at 17:21) because such circumstantial evidence does not draw an inference 

that Challenge harbored union animus when it discharged Mr. Kiliszewski because the record 

contains affirmative and unconsidered evidence that Challenge made no efforts to discourage 

membership in the UAW. 

115. Challenge excepts to the ALJ' s mixed finding of fact and law that Challenge 

held "animosity toward [Mr. Kiliszewski's union] activity" (Dec. at 17:22) because the record is 

entirely devoid of any evidence to prove that Challenge had the intent to discourage membership 

in the UAW. 

116. Challenge excepts to the ALJ's conclusion of law that Challenge's alleged 

union animus had "a connection to the discharge decision." (Dec. at 17:22). 

117. Challenge excepts to the ALJ's conclusion of law that "the General Counsel 

has met its initial burden under Wright Line and the burden shifts to the Respondent." (Dec. at 

17:23). 

118. Challenge excepts to the ALJ's conclusion of law that "the Respondent has 

failed to meet its responsive burden" under Wright Line (Dec. at 17:32) because (among other 

issues) the ALJ failed to apply the proper "reasonable belief standard to Challenge's decision to 

terminate Mr. Kiliszewski. 
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119. Challenge excepts to the ALJ's finding of fact that Ms. Compeau "testified 

that the decision to terminate Kiliszewski was based on his racial and gender harassment as well 

as vulgar language and refusal to perform work" (Dec. at 17:32-34) because the record contains 

additional reasons that Challenge discharged Mr. Kiliszewski. 

120. Challenge excepts to the ALJ's determination that Ms. Compeau's "claim 

that Kiliszewski made reference to Sanchez being Hispanic or called her 'stupid woman' or 'dumb 

woman' during the incident was invented whole cloth." (Dec. at 17:34-36). 

121. Challenge excepts to the ALJ's determination that Ms. Compeau's 

impression that Mr. Kiliszewski's behavior towards Ms. Sanchez may have been motivated by 

racial or sex animus was a "fabrication." (Dec. at 17:37). 

122. Challenge excepts to the ALJ's conclusion of law that Ms. Compeau "could 

arguably justify imposing discharge as the very first disciplinary action against Kiliszewski" only 

if she could demonstrate that Mr. Kiliszewski engaged in "serious and pervasive" harassment (Dec. 

at 17:38-41) because this conclusion ignores that discharge is available as a first offense under 

Challenge's Team Member Dignity policy. (REx4). 

123. Challenge excepts to the ALJ's determination that "[g]iven that Compeau 

had no basis for claiming that Kiliszewski made the allegedly harassing statements, she is left to 

defend Kiliszewski's discharge based on "profane language" and insubordination" (Dec. at 17:45-

47) because this determination is untrue. 

124. Challenge excepts to the ALJ's determination that Challenge handbook and 

"the comparator evidence" prove that discharging Mr. Kiliszewski was a "profound departure from 

the Respondent's own guidelines and usual practice." (Dec. at 17:47-49). 
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125. Challenge excepts to the ALJ's conclusion of law that Challenge "has not 

met its responsive burden" under Wright Line (Dec. at 17:51) because (among other issues) the 

ALJ failed to apply the proper "reasonable belief standard to Challenge's decision to terminate 

Mr. Kiliszewski. 

126. Challenge excepts to the ALJ's conclusion of law that Challenge "has not 

shown that it had a reasonable basis for skipping any of the three disciplinary steps preceding 

discharge, much less that it had a reasonable basis for skipping all of those steps as it did here." 

(Dec. at 18:2-4). 

127. Challenge excepts to the ALJ's conclusion of law that "Compeau's 

investigation revealed signifieant factors that should have mitigated the disciplinary response to 

Kiliszewski's conduct." (Dec. at 18:4-5). 

128. Challenge excepts to the ALJ's finding of fact that "Sanchez was not 

Kiliszewski's supervisor or even a supervisor on his shift" (Dec. at 18:7-8) because the weight of 

the record contradicts this finding. 

129. Challenge excepts to the ALJ's finding of fact that Ms. Sanchez "was 

directing Kiliszewsi to work... at a time when he would not be paid for the work and was not 

supposed to enter the production floor" (Dec. at 18:8-10) because the weight of the record 

contradicts this finding. 

130. Challenge excepts to the ALJ's determination that "[i]t is strange" that 

"Compeau would conclude that Kiliszewski should receive any discipline at all for declining to 

perform work at a time when he was not, in fact, getting paid, and was not supposed to enter onto 

the production floor." (Dec. at 18:11-14). 
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131. Challenge excepts to the ALJ's conclusion that "a verbal warning would 

have been hard to justify" given Mr. Kiliszewski's conduct. (Dec. at 18:14-15). 

132. Challenge excepts to the ALJ's determination that Challenge's discipline 

was "inexplicably draconian and, under all the circumstances here, highly suspicious." (Dec. at 

18:16-17). 

133. Challenge excepts to the ALJ's finding of fact that the "five witnesses" 

interviewed by Ms. Compeau gave statements which "suggest that Sanchez was the aggressor and 

was taking out fiustration with her own second shift mechanics and Kiliszewski" (Dec. at 18:21-

24) because the weight of the record contradicts this finding. 

134. Challenge excepts to the ALJ's conclusion of law that Ms. Compeau should 

have made "a downward adjustment of the discipline based on Sanchez's part in provoking and 

prolonging the confrontation" (Dec. at 18:29-30), which is inappropriate given that the legal 

standard to be applied is whether Ms. Compeau and Mr. O'Brien had a "reasonable belief that 

the altercation had occurred the way Ms. Sanchez had claimed. 

135. Challenge excepts to the ALJ's finding of fact that "employees who the 

Respondent disciplined for first offenses of directing profanity at supervisors and co-workers 

and/or for refusing to perform work had almost always received verbal warnings or other lesser 

discipline" (Dec. at 18:37-39) because the weight of the record contradicts that finding. 

136. Challenge excepts to the ALJ's findings of fact related to comparator 

employees assessed discipline by Challenge as submitted into evidence by the General Counsel. 

(Dec. at 18:34-52; 19:1-2). 
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137. Challenge excepts to the ALJ's findings of fact related to comparator 

employees assessed discipline by Challenge as submitted into evidence by the Respondent. (Dec. 

at 19:4-23; 19:5, fii. 13). 

138. Challenge excepts to the ALJ's mixed finding of fact and law that "[e]Yen 

assuming, contrary to my own findings, that the circumstances in [the comparator examples 

submitted by the Respondent] are properly viewed as somewhat comparable to those surrounding 

Kiliszewski's termination, such evidence would be easily outweighed by the contrary evidence in 

this case." (Dec. at 19:17-20). 

139. Challenge excepts to the ALJ's conclusion of law that "[t]he record, taken 

as a whole, shows that a warning was not only what the handbook identified as the appropriate 

discipline for Kiliszewski's alleged first-time offense, but was the harshest discipline that the 

Respondent customarily imposed in such circumstances." (Dec. at 19:20-24). 

140. Challenge excepts to the ALJ's conclusion of law that "the General Counsel 

has met its initial burden of showing that animus towards Kiliszewski's union and concerted 

activities was a motivating factor in the Respondent's decision to discharge him, and that the 

Respondent has failed to meet its responsive burden of showing that it would have discharged 

Kiliszewski even if it had not been motivated by such animus." (Dec. at 19:25-29). 

141. Challenge excepts to the ALJ's finding of fact that "the Respondent's own 

handbook provides" that conduct like that exhibited by Mr. Kiliszewski on May 5 "should be 

addressed, in the first instance, with a verbal warning and which it was the Respondent's practice 

to address with verbal warnings or other lesser punishment." (Dec. at 19:31-34). 

142. Challenge excepts to the ALJ's conclusion of law that Challenge violated 

Sections 8(a)(3) and 8(a)(1) when it "unlawfully discriminated against Michael Kiliszewski basd 
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on his protected union and concerted activities" "when it terminated his employment on May 12, 

2017." (Dec. at 19:36-38). 

143. Challenge excepts to the ALJ's conclusion of law that Challenge was not 

entitled to dismiss the case when it moved the ALJ with a Motion to Dismiss at the hearing. (Tr. 

V.2 at 209-215). 

144. Challenge excepts to the ALJ's sua sponte objection to Challenge's 

counsel's cross-examination of Mr. Kiliszewski during the hearing: 

JUDGE BOGAS: I just want to let you know, counsel, that I'm 
reading some of this, of GC-3, at least some portion of it differently 
than you are, paragraph 2. I read that as saying "Didn't punch in 
until 10:17." 

MR. BUD AY: Didn't, yeah. 

JUDGE BOGAS: "10 minutes later." 

MR. BUDAY: Okay. Just so that you - just so you know that's 
how I'm taking that. 

(Tr. v.l at 104). 

145. Challenge excepts to the ALJ's sustaining of the General Counsel's 

objection during Challenge's counsel's cross-examination of Mr. Kiliszewski during the hearing: 

MS NIXON: Objection, Your Honor. We don't know what that 
means. 

JUDGE BOGAS: Counsel, there was testimony that he gets there 
at 10:00 and then he doesn't punch in until - he didn't punch in until 
10:17. I don't think it - I think you're assuming something not in 
evidence, which is that people aren't there until they punch in. If 
you want to clarify that with him, then you can back up and do that. 

MR BUDAY: No, no, he did testify that - there is no -1 don't doubt 
his testimony that he gets to work before his shift and then he doesn't 
punch in immediately when he gets there. I agree with that. He 
testified that he wrote a statement that said something happened at 
10:23, which he now knows after he punched in because he punched 
in at 10:17. 
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JUDGE BODAY: That is referenced in there, yes, I agree with you. 

MRBUDAY: That's the reference. It's absolutely true. At 10:17 

JUDGE BOGAS: Coimsel, 1 said it's referenced in there. I'm 
agreeing with you. If you want to fight with me when 1 agree with 
you, counsel, you can do that, but it's not helpfiil to anyone. 

MR BUD AY: Raising your voice at me is not particularly helpful 
either. It's a record-

JUDGE BOGAS: Well, it may have to be sometime, it may have to 
be sometime -

MR BUD AY; No, no, I don't think so. 

JUDGE BOGAS: Okay. Then let's ~ why don't we take a lunch 
break now, then, because 1 think, 1 think what's going on right now 
is not helpfiil. I think you're assuming a lot of things that are not in 
evidence, and you're questioning him in a way that 1 don't consider, 
that 1 don't consider fair. So Tm going to let you — I'm going to 
take a break, and Tm going to let you think about that. 

MR BUD AY: What do you think is not fair about what I'm asking? 

JUDGE BOGAS: 1 think you're mischaracterizing some of the 
statements in here [GC Ex 3] and assuming things about them that 
are not in evidence. I mean 1 guess Tm just - I'm asking you to take 
a break. Tm taking a break. Tm going off the record. Tm going to 
ask you to consider the way that you're going about this because 1 
don't think it's fair. 

MR BUD AY: But 1 ask 1 mean -

JUDGE BOGAS: 1 just told you why, counsel. We're off the 
record. 

(Tr. v.l at 108-110). Challenge excepts to the ALJ's ruling because it was not supported by the 

record because Challenge's counsel asked no inappropriate or "unfair" questions of Mr. 

Kiliszewski during cross-examination. 

146. Challenge excepts to the ALJ's Conclusions of Law # 2 and # 3. (Dec. at 

20:7-13). 
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147. Challenge excepts to the remedy imposed by the ALJ. (Dec. at20:17-30). 

148. Challenge excepts to the ALJ's Order. (Dec. at 20:34-46; 21 :l-36). 

WHEREFORE, Challenge respectfully requests that this Board reject the ALJ's 

conclusion that Challenge violated Sections 8(a)(1) and (3) of the Act. 

These requests are supported by the Brief accompanying Challenge's Exceptions, 

the record in this case, and Challenge's Post-hearing Brief to ALJ Bogas. 

MILLER JOHNSON 
Attorneys for Challenge Mfg. Co., LLC 

Dated: October 31, 2018 By: 
David M. Buday 
Andrew A. Cascini 
45 Ottawa Ave. SW, Suite 1100 
Grand Rapids, MI 49503 
Telephone: (616)831-1700 
budaym@milleij ohnson. com 
cascini a@milleij ohnson. com 

MJ DMS 30146323v2 27238-20 
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Holland, Ml 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

DIVISION OF JUDGES 

CHALLENGE MANUFACTURING COMPANY, LLC 

and CASE 07-CA-199352 

MICHAEL DANIEL KILISZEWSKI, AN INDIVIDUAL 

Donna M. Nixon, Esq., 
for the General Counsel. 

David M. Buday, Esq., and 
Andrew A. Cascini, Esq. 
(Miller Johnson, PLC) 
Kalamazoo, Michigan, 
for the Respondent 

DECISION 

STATEMENT OF THE CASE 

PAUL BOGAS, Administrative Law Judge. This case was tried in Grand Rapids 
Michigan, on June 6 and 7, 2018. Michael Daniel KiliszewskI, an Individual, filed the charge on 
May 23, 2017, and the Regional Director for Region 7 of the National Labor Relations Board 
(the Board) issued the complaint on January 31, 2018. The complaint alleges that on about 
April 25, 2017, the Respondent violated Section 8(a)(1) of the National Labor Relations Act by 
threatening employees with unspecified reprisals for engaging in union and protected concerted 
activities and by creating the impression that such activities were under surveillance. The 
complaint further alleges that on May 12, 2017, the Respondent discrlminatorily discharged 
Kiliszewski in violation of Section 8(a)(3) and (1) of the Act because he engaged in union and 
concerted activities. The Respondent filed a timely answer in which it denied committing any of 
the violations alleged. 

On the entire record, including my observation of the demeanor of the witnesses, and 
after considering the briefs filed by the General Counsel and the Respondent, I make the 
following Findings of Fact and Conclusions of Law. 
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FINDINGS OF FACT 

I. JURISDICTION 
5 

The Respondent, a limited liability company, manufactures and sells automobile parts. 
In conducting those operations, the Respondent purchased and received at its Holland, 
Michigan, facility goods valued in excess of $50,000 directly from points outside the State of 
Michigan. The Respondent admits, and I find, that it is an employer engaged in commerce 

10 within the meaning of Section 2(2), (6), and (7) of the Act. 

II. ALLEGED UNFAIR LABOR PRACTICES 

A. Background Facts 
15 

The Respondent manufactures structural metal components for the automotive industry. 
It operates a total of eight plants. All of the alleged violations alleged in this case concern 
conduct at the Respondent's plant in Holland, Michigan, which the Respondent refers to as 
Plant 4. The Holland facility is 600,000 square feet in size and had a workforce of about 700 to 

20 1000 during the relevant time period. 

The charging party, Michael Kiliszewski, was an employee at the Respondent's Holland 
facility for over 8 years. On May 12, 2017, when the Respondent terminated his employment, 
he was a maintenance mechanic. He was assigned to the 3^*^ shift, which started at 10:30 pm 

25 and continued to 6:30 am the following morning. Klllszewski's most recent performance 
appraisal rated him; above average for quality of work, quantity of work, and dependability: and 
average in attitude and safety habits. Klliszewski's prior performance appraisal, from November 
2015, rated him: outstanding in work quality; above average in both work quantity and safety 
habits; average in attitude; and, between below average and unsatisfactory for dependability 

30 (attendance/punctuality). Kiliszewski's personnel file Includes an undated letter from his 
supervisor, Lawrence Boyer, who stated that "Kiliszewski is one of my best employees I have on 
3"^ shift" who works without rest at a speed of "go, go, go." Boyer stated that Kiliszewski "[c]an 
be outspoken to get his point across verbally," but that he "is an asset to the company with his 
work ethic, knowledge and ability" with a "long long future" with the company. Prior to the 

35 discharge at issue in this case, the Respondent had never disciplined Kiliszewski during his 8 
years with the company. 

Employees at the Holland facility are not represented by a union, although at the time of 
trial the United Automobile, Aerospace and Agriculture Implement Workers of America (UAW or 

40 Union) represented employees at five of the Respondent's other facilities. In 2013 and again in 
2015, the UAW campaigned, unsuccessfully, to represent employees at the Holland facility. 
Kiliszewski contacted the UAW to initiate both of those campaigns. During the 2015 campaign 
Kiliszewski talked to hundreds of employees about the UAW, obtained employee signatures on 
union authorization cards, and wore UAW paraphernalia while working. In 2015, a group of 

45 employees signed a letter in which they identified themselves to the Respondent as members of 
"the UAW Volunteer Organizing Committee." Kiliszewski's signature was the first one appearing 
among the 35 on the document. The Respondent actively campaigned against the Union by, 
inter alia, distributing flyers, which stated that the Respondent was "100 percent opposed to 
unionized plant," suggested that unionization was involved in "closures and bankruptcies" of 

50 other facilities, and accused the Union of making "empty promises." During the 2015 union 
campaign, Kiliszewski was talking with another employee when he observed Drew Ferris, the 
plant manager, photographing him from behind a piece of equipment. 

2 
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On May 1, 2016, the Respondent and the DAW signed an agreement, which called for 
them to chart a friendlier course. The agreement provided that the Respondent would not 
express opposition to the UAW and the DAW would not express a negative attitude towards the 

5 Respondent. In addition, the Respondent agreed to provide the UAW with the names, 
telephone numbers and addresses of production and maintenance employees, and also to 
voluntarily recognize the Union upon verification that a majority of the bargaining unit employees 
had submitted signed UAW authorization cards. For its part, the UAW agreed that until a labor 
contract was ratified at the Respondent's previously organized facility, the UAW would not 

10 commence an organizing campaign at any of the Respondent's other facilities. The parties refer 
to the May 1 document as a neutrality agreement 

B. Kiliszewski and Organizing Effort in April 2017 

15 As of April 2017, the Respondent and the UAW were negotiating an initial labor contract 
for the Respondent's most recently organized facility, which was located in Pontiac, Michigan. 
Since the parties had not signed a labor contract for the Pontiac bargaining unit, the terms of the 
neutrality agreement required the UAW to temporarily refrain from campaigning to represent 
employees at the Holland facility. As the Respondent's legal counsel recognizes, however, the 

20 neutrality agreement between the UAW and the Respondent did not negate the rights of 
individual employees of the Holland facility to engage in activities to seek representation by a 
union, including by the UAW.'' Kiliszewski did just that, soliciting employees to sign UAW 
authorization cards and discussing the UAW with co-workers. 

25 Among the persons with whom Kiliszewski discussed the UAW in April 2017 was Carl 
Leadingham. At that time, Leadingham was a "third shift group leader" and, the parties agree, a 
supervisor and agent of the employer, although Leadingham testified that he was unaware of 
his supervisory status at the time.^ Craig Ridder, a maintenance supervisor, informed the 
Respondent about reports that Kiliszewski and Leadingham were involved with circulating UAW 

30 authorization cards at the facility and with an off-site union meeting. Ridder obtained a union 
authorization card and fonwarded a picture of it to management officials Including human 
resources manager Darlene Compeau. Ridder subsequently memorialized the communications 
about union activity by Kiliszewski and Leadingham in written reports dated April 28 and May 1, 
2017. General Counsel Exhibit Number (GC Exh.) 20. Mike Tomko (vice-president of human 

35 resources) testified that when he received the information about organizing efforts by 
Kiliszewski and Leadingham, he was very concerned and considered their activity a "very clear 
breach of the neutrality agreement." Transcript at Page(s) (Tr.) 259-260. 

On April 24 or 25, after the Respondent was informed that Kiliszewski and Leadingham 
40 were involved in union organizing activities, Tomko and Compeau called Leadingham to a 

meeting and confronted him about those activities. In addition, they asked Leadingham to 
identify the employees who were engaged in union activities. At the meeting, the Compeau and 
Tomko suspended Leadingham for a period of 5 week days.^ After Leadingham was 

^ Transcript at Page(s) (Tr.) 270-271. The Board has held that a neutrality agreement 
between an employer and a union, "cannot negate employees' exercise of their Section rights." 
Pare Fifty One Hotel, 306 NLRB 1002 (1992). 

2 The Respondent had previously issued paperwork to Leadingham that noted his 
promotion to a supervisory position, but Leadingham testified that he was unaware that he was 
a supervisor at the time of his conversations with Kiliszewski. 

^ At a later date, the Respondent reimbursed Leadingham for most, if not all, of the pay he 
lost during the period of his suspension. 
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suspended, he contacted Kiliszewski by telephone. During their telephone conversation, 
Leadingham stated that he had been suspended for discussing the UAW with Kiliszewski and 
for attending an organizing meeting. Leadingham warned Kiliszewski to watch his back and 
stated that the Respondent's managers were after him and anyone else who was talking about 

5 the Union. Tr. 137. 

C. May 5 Incident Between Kiliszewski and Sanchez 

On the night of May 5 - about 2 weeks after the Respondent received information 
10 that Kiliszewski was involved in union activities - the incident occurred that the Respondent 

relies on to explain its decision to end Klliszewski's employment with the company. 

On the night in question, Kiliszewski, a maintenance mechanic, was scheduled to work 
his regular assignment on the Respondent's 3"^ shift - which began at 10:30 pm on Thursday 

15 and ended on Friday morning at 6:30 am. On May 5, Kiliszewski arrived early - approximately 
30 minutes before the start of his scheduled shift - to the maintenance area where his toolbox 
was. Often, as on this occasion, Kiliszewski arrived before the start of his shift and used the 
time to prepare his area, make coffee, and/or obtain information from the 2"^ shift mechanics 
who were ending their day's work. In this instance, he engaged in such activities for a period of 

20 time, and "punched in" at 10:17 pm. The record is clear that even though Kiliszewski punched 
in at that time, the Respondent would not begin to pay him until 10:30 pm, his scheduled start 
time. 

At some point after 10:00 pm and before the start of his shift at 10:30 pm, Kiliszewski 
25 spoke with Joe Maynard, a 2"*^ shift production supervisor, who asked Kiliszewski to look at a 

piece of equipment that was in high demand and required repairs. Kiliszewski told Maynard that 
he would "go right over there" once he was "on the clock." 

After the conversation with Maynard, Kiliszewski was approached several times in the 
30 maintenance area by Norma Sanchez, a production supervisor on the shift prior to Klliszewski's, 

and who, like Maynard, wanted Kiliszewski to make a repair. All the relevant exchanges 
between Sanchez and Kiliszewski occurred before the start of Killszewski's shift at 10:30 (when 
the Respondent would begin to pay him). Kiliszewski's supervisor, Larry Boyer, worked on the 
3"" shift and was not involved in any of these exchanges. The record establishes that the 

35 exchanges between Sanchez and Kiliszewski eventually became heated, with both participants 
raising their voices and speaking rudely to one another. 

In the first exchange, Kiliszewski was in the vicinity of his toolbox when Sanchez 
approached him and stated that she wanted him to repair a piece of equipment. Kiliszewski 

40 responded that he was not on the clock yet and that Sanchez would have to ask the 2"'^ shift 
maintenance mechanics — who were still on the clock — to do the work. Sanchez left, but soon 
returned and told Kiliszewski to fix the equipment immediately. Kiliszewski responded that he 
was not on the clock, was not even supposed to enter onto the production floor area,^ and to 
"go see your 2"*^ shift crew." Sanchez left. When Sanchez returned again, Kiliszewski was in the 

45 company of another 2"^ shift maintenance mechanic, James Eric Mathews. The equipment she 
had referenced earlier still required repair, and Sanchez directed Kiliszewski and Mathews to fix 
it. Mathews told Sanchez essentially the same thing that Kiliszewski had been stating - i.e., that 
they were not on the clock and would address the problem when they were. Sanchez left. 

^ The Respondent's maintenance manager confirmed at trial that employees were not 
supposed to enter onto the production floor prior to the start of their scheduled shifts. Tr. 374. 
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About 5 minutes later, Sanchez approached Kiliszewski and Mathews again and the 
most heated of the exchanges ensued. Sanchez pointed at the two mechanics and yelled at 
them to fix her machine "right now." Both mechanics again stated that they were not on the 
clock yet. In response Sanchez yelled, "you'll do as I say, when I say." By Kiliszewski's own 

5 account, his "blood was boiling" at this point. He yelled at Sanchez to "go see your fucking 2nd 
shift maintenance crew." He also yelled either that she should get the "hell out of my face" or 
get the "fuck out of my face." Sanchez said that she was going to talk to Kiliszewski's 
supervisor and Kiliszewski encouraged her to do so. 

10 According to Sanchez, after she turned and was walking away, Kiliszewski said "fuck 
you bitch." Kiliszewski emphatically denied that he said this and Mathews' testimony supported 
that denial. Given the conflicting testimony, I find that the record does not establish that 
Kiliszewski used the term "bitch," or, in fact, made any statement to Sanchez as she was 
walking away. Based on Sanchez's and Kiliszewski's testimony and demeanor I do not 

15 consider the testimony of either of them to be wholly free of bias. I note, however, that 
Kiliszewski did not generally shy away from admitting to using profanity towards Sanchez. He 
freely testified that he told Sanchez to see her "fucking 2"^ shift" mechanics and to "get the hell 
out of my face." Mathew's testimony lends credence to Kiliszewski's denial regarding the use of 
the word "bitch" during the May 5 incident. Although Mathews is a friend of Kiliszewski, he is 

20 also current employee of the Respondent who by testifying contrary to his employer's position is 
exposing himself to the possibility of retaliation.® Mathews testified in a calm and cooperative 
manner and did not appear to be going out of his way to embellish or shade his testimony to 
favor either side. There is nothing in the record, or in Mathews' demeanor, that would lead me 
to believe that his testimony regarding the encounter was not credible. 1 note, moreover, that 

25 Sanchez's testimony that Kiliszewski said "fuck you bitch" is unreliable on its face. Sanchez had 
her back to Kiliszewski and therefore could not have seen him make the statement. When 
asked how, in the noisy plant environment and with her back to Kiliszewski, she could tell that 
he was the one who she heard, she did not even claim that she had recognized his voice. 
Rather she stated that she believed it was Kiliszewski because "I was not talking with nobody 

30 else, . . . [s]o who going to come fuck you, bitch." However, the evidence showed that, at a 
minimum, Sanchez had also been talking with Mathews. Indeed, the written response that 
Kiliszewski provided to the Respondent when first accused of this reports that it was Mathews 
who said something to Sanchez as she walked away. Moreover, as is discussed below, not a 
single one of the other witnesses who Compeau interviewed as part of her investigation 

35 reported hearing Kiliszewski say "fuck you bitch" to Sanchez. Under these circumstances I 
credit Kiliszewski's emphatic and consistent denial that he made the statement. 

D. Respondent's Investigation 

40 On Friday morning, about 3 hours after the heated exchange that Sanchez had with 
Kiliszewski, Sanchez sent an email about the incident to Compeau (the human resources 
manager who had previously suspended Leadingham for union activity) and Jeff Glover 
(maintenance manager). Sanchez also copied the email to other individuals, including: 
Maynard, Larry Boyer (Kiliszewski's supervisor on the 3"* shift), Keith O'Brien (vice president 

45 and plant manager), and Ferris (plant manager). Sanchez's email stated: 

® See Murray American Energy, Inc., 366 NLRB No. 80, slip op. at 8 fn.6 (2018), Portoia 
Packaging, Inc., 361 NLRB 1316, 1316 fn.2 (2014), and Flexsteel Industries, Inc., 316 NLRB 
745, 745 (1995), affd. mem. 83 F.3d 419 (5th Gir. 1996). A witness' status as a current 
employee is among the factors that a judge may utilize in resolving credibility issues. See, 
e.g., DHL Express, Inc., 355 NLRB 1399, 1404 fn.13 (2010). 
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I continue to have issues with Mike Kiliszewski. I have addressed my concerns 
with Larry Boyer and not much has changed. Today around 10:00 pm I asked 
Mike to come restart [machine] w079. Mike was in area 1 maintenance area 
talking with another maintenance person. W079 is still a [heavily used machine] 
and we still was working on Monday numbers. After around 10 minutes, w079 
was still down and I went to Mike still the maintenance area talking. I said Mike I 
need you to go fix 79. Mike screamed to me Where's your fucking 2"^ shift 
maintenance guy? I told him that they were working on other [equipment].... I 
told Mike this was why I'm asking you. Mike said You're not my boss, you don't 
tell me what to do. Then he told me to get the fuck out of his face. I say I'm 
going to tell your boss. Mike asked if I wanted to call his boss. I say no I will go 
look for your boss. As I walked away Mike yelled Fuck you bitch. I feel Mike 
tries to intimidate me when I ask him for help. I find Mike to be very disrespectful 
to me and I am afraid to ask for help because he give me bad attitude. I have a 
witness statement from an employee who also heard Mike call me names. This 
happens right out on the production floor and I would like for this behavior to 
stop. 

Shortly after receiving the email, Kiliszewski's supervisor - Boyer - provided a copy of the email 
to Kiliszewski and told him to "steer clear" of Sanchez. 

The following Monday - May 9 - Kiliszewski was called to a meeting with Compeau and 
Glover about Sanchez's complaint. Both Compeau and Glover were aware that Kiliszewski was 
involved in union activity.® Indeed only weeks earlier, Compeau had questioned Leadingham 
about Kidder's report that Kiliszewski was behind recent organizing activities. 

Kiliszewski wanted to make a tape recording of the May 9 meeting, but Compeau said 
she would not permit him to do so. Kiliszewski asked why he could not record the meeting, and 
Compeau said that recording was "against company policy." Kiliszewski responded that he had 
never seen such a policy and, indeed, in this proceeding the Respondent has not pointed to any 
language in company materials showing that such a policy existed. Kiliszewski took the position 
that It was within his federal rights to record the meeting. Compeau told Kiliszewski that they 
needed to start the interview and that he would not be permitted to make a recording of it. 
According to Compeau, Kiliszewski was refusing to look at, or talk directly to, her and she was 
concerned that the meeting was becoming antagonistic. Compeau excused herself and returned 
with plant manager O'Brien, the highest ranking official at the facility. O'Brien told Kiliszewski 
that he would not be permitted to record the meeting. At this point, Kiliszewski complied by 
removing the tape from the recorder. This did not satisfy O'Brien, who then required Kiliszewski 
to also remove the batteries from the recorder. Kiliszewski did that too. Then O'Brien required 
Kiliszewski to put his cell phone on the table and turn the power off. 

Deprived of the opportunity to record the meeting, Kiliszewski asked to have Mathews 
present as a witness. The Respondent's officials stated that Mathews had already left for the 
day. They warned that if Kiliszewski delayed the meeting until the next time when Mathews was 
available it would mean that he would be suspended in the Interim. Kiliszewski asked why they 

® Glover testified that he knew that Kiliszewski supported the DAW. Tr. 368. Compeau 
denied that she any familiarity with Kiliszewski prior to the Incident with Sanchez. Tr. 281. 
However, the evidence shows that just 2 weeks earlier in April she had a meeting with 
Leadingham that was occasioned by Kidder's report about recent union activity by Kiliszewski. 
Tr. 134-136; GC Exh. 20. It was Leadingham's reported involvement in that activity that led the 
Respondent to suspend Leadingham. 
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would suspend him and O'Brien replied, because "we make the rules here not you; you just 
work here." Faced with the choice of proceeding without Mathews, or being suspended, 
Kiliszewski agreed to proceed with the meeting. 

5 Kiliszewski's statements at the meeting consisted primarily of responding to the 
statements in Sanchez's email. His response largely tracked written notes that Kiliszewski had 
prepared on a copy of Sanchez's email. He provided a copy of those notes to the management 
officials who were present. Kiliszewski disputed Sanchez's statement that the two had 
previously had "problems." He stated that their only previous issue was when he believed that 

10 Sanchez was approving sub-standard parts and he reported this to the Respondent's quality 
control manager. 

During the May 9 meeting, Kiliszewski stated that the May 5 exchanges with Sanchez 
occurred before the start of his shift at 10:30 pm. He recounted that he and Mathews 

15 repeatedly told Sanchez that they were not on the clock yet, and finally told her "not to bother us 
until we're on the clock." He disputed Sanchez's statement that 2"^^ shift mechanics were 
unavailable, and said that he directed Sanchez's attention to a 2"^^ shift mechanic who was "still 
on the clock doing nothing." He complained that Sanchez had not "asked" him to make the 
repair prior to the start of his shift, but had "demanded," that he do so. According to Kiliszewski, 

20 Sanchez told him '"You'll do as I say, when I say.'" Kiliszewski recounted that, in response, he 
and Mathews pointed out to Sanchez that they did not "take orders from [her], only requests" 
since she was not their supervisor. Kiliszewski emphatically denied Sanchez's claim that he 
said "fuck you bitch" as she was walking away. According to Kiliszewski, it was Mathews who 
said something to Sanchez after she turned and began walking away, and that what Mathews 

25 said was "we're not on the clock." Kiliszewski Identified five witnesses whom he said were 
present and would tell Compeau that "Norma [Sanchez] was the aggressor and was out of line." 
During the portion of the May 9 meeting when Kiliszewski was being interviewed by Compeau, 
O'Brien, and Ferris, Kiliszewski expressed the view that they were targeting him because of his 
union activity.^ 

30 
Compeau testified, accurately I find, that during the May 9 meeting, Kiliszewski took the 

position that the heated and rude character of the May 5 interaction between Sanchez and 
himself was Sanchez's fault, not his own. Beyond that, however, I find that Compeau liberally 
embellished her description of the May 9 meeting in ways that profoundly undermine her 

35 credibility. For example, when describing what was discussed about the Sanchez-Kiliszewski 
incident, Compeau asserted that Kiliszewski's response to Sanchez's request for help was you 
"dumb .. . disrespectful Hispanic woman." Tr. 296. Later Compeau repeated the claim that 
Kiliszewski had made racially harassing statements during the disputed exchange. Tr. 305. 
Compeau's claim that Kiliszewski referred to Sanchez's race or national origin during the 

40 Incident with Sanchez has not a whit of support in the record. Elsewhere, Compeau made a 
similarly unsupported claim that during the exchange between Kiliszewski and Sanchez, he had 
said "you stupid woman." Tr. 295. Neither O'Brien nor Glover— the other two management 

^ I do not credit O'Brien testimony that he was unaware that Kiliszewski was a union 
supporter at the time he approved Compeau's termination recommendation. Tr. 402. Even the 
Respondent's own witness, plant manager Ferris, testified that Kiliszewski had brought up his 
support for the Union during the May 9 meeting. Tr. 371 -372. Thus in the unlikely event that 
O'Brien somehow remained ignorant of Kiliszewski's extensive history of organizing activity at 
the Holland facility, and also ignorant of the fact that the Respondent had recently suspended 
Leadingham based on Kidder's report that Kiliszewski and Leadingham were engaged in union 
organizing, I would find that O'Brien knew that Kiliszewski was a union supporter based on the 
May 9 meeting. 
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witnesses at the May 9 meeting - claimed that statements referring to Sanchez as an "Hispanic 
woman" or a "stupid woman" were alleged. Similarly, the testimonies of witnesses to the May 5 
incident are contrary to Compeau's accusation. Sanchez herself gave lengthy testimony about 
what she remembered Kiliszewski saying on May 5 and she made no claim that Kiliszewski 
referred to her national origin or called her a "dumb woman" or a "stupid woman." Indeed when 
Compeau herself was pressed on cross examination about whether Kiliszewski had actually 
made racist statements towards Sanchez on May 5, she became evasive and instead of 
answering the question she criticized Kiliszewski's attitude towards management on May 9. 
Tr.334. My review of the record leads me to conclude that Compeau invented the "dumb 
Hispanic woman" and "you stupid woman" statements. These false accusations and Compeau's 
angry demeanor while making them, evidenced an unusual animosity towards Kiliszewski and 
one for which the record provides no ready explanation beyond hostility towards Kiliszewski's 
unionizing efforts. 

Compeau attempted to further her narrative about gender harassment by asserting that 
Kiliszewski, by not directly looking at or addressing her during the May 9 meeting, was treating 
her "the way he treated Norma[ Sanchez]"on May 5. However, Kiliszewski did not refuse to 
address Sanchez directly on May 5. To the contrary, the Respondent's explanation for 
discharging Kiliszewski relies on the fact that Kiliszewski did directly address Sanchez. In a 
similar vein, Compeau, after asserting that Kiliszewski refused to address her on May 9, claimed 
that he yelled at her, just like he did at Sanchez. Tr. 334-335. Compeau's claim that Kiliszewski 
yelled at her on May 9 is, of course, hard to square with her claim that he refused to even speak 
to her at the meeting. When pressed, Compeau conceded that Kiliszewski did not yell at her. 
Tr. 335. 

Compeau denied that, during the May 9 interview, Kiliszewski ever reported that 
Sanchez had yelled at him on May 5. Tr. 331-332. However even management witness Glover 
testified that, during that interview, Kiliszewski stated that Sanchez yelled at him. Indeed, Glover 
testified that he believed Kiliszewski's report that Sanchez had yelled at him. Tr. 367, 375.® I 
note, moreover, that Compeau was at times overly susceptible to influence by the Respondent's 
counsel. For example during questioning by the General Counsel, Compeau denied knowing 
what certain writing on a document meant. However, after the Respondent's counsel 
interrupted the questioning and asserted that it said "D-A-V-l-D , like David Napier," Compeau 
changed her answer and said "it's saying David." Tr. 326-327. For the reasons stated above, 
as well as her demeanor on the stand, which was nervous, erratic and angry, and based on the 
record as a whole, I find that Compeau was an unusually biased witness, and one who 
succumbed to the temptation to exaggerate and fabricate in an effort to justify Kiliszewski's 
termination. Compeau's testimony is entitled to little or no weight regarding disputed matters. 

Compeau testified that by end of the May 9 meeting, and before interviewing any other 
witnesses, it was already her opinion that Kiliszewski should be discharged. It was after 
reaching that conclusion that Compeau performed the Respondent's investigation of the 
incident. In addition to Sanchez and Kiliszewski, Compeau interviewed Gerald DeCheney, 
Lilianna Guajardo, Stacey Karsten, Mathews, Eugene Miles and Ian Pershing. She did not 
Interview Willie May Walton, a former employee who Kiliszewski identified to Compeau as a 
witness who could corroborate that Sanchez had moved towards him in an aggressive manner 
on May 5. The results of Compeau's investigatory Interviews are notable for the extent to which 
those interviewed indicated that Sanchez was the aggressor in the confrontation. 

® At any rate, Compeau conceded that by the time she recommended Kiliszewski's 
termination she had received multiple witness statements to the effect that Sanchez had been 
screaming at Kiliszewski. Tr. 333. 
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DeCheney, a welder gave a statement to the Respondent in which he recounted that at 
10:20 pm: "Norma . . . went up to [Kiliszewski] and started to yell at him about a machine being 
down for 20 minutes to a half hour.." DeCheney reported that Kiliszewski responded by asking 

5 "where were the four maintenance people on her shift"? Norma responded that she did not 
know. Then Kiliszewski said "OK, as soon as I get my ear plugs in and unlock my tool box." 
DeCheney concluded: "It was not fast enough for [Sanchez] and she went off on [Kiliszewski]." 
Respondent's Exhibit Number (R Exh.) 21. 

10 Guajardo, a welder, told Compeau that Sanchez had been laughing with some other 
employees immediately before approaching Kiliszewski and Mathews In an aggressive manner 
and yelling at them. The written statement she provided during the investigation stated: 

I heard Norma[ Sanchez] yell at Mike[ Kiliszewski] and Eric[ Mathews] "Aye I 
15 have all these machines down." Mike yelled back at her not sure what Mike said 

but then Norma began to snap at him raising her voice louder and they both 
started screaming back and forth. Norma was pointing her finger at them both 
yell that she was going to get their supervisor and Mike said "that's fine go get 
him." At some point I heard [Mathews] say something back to Norma which I 

20 never heard him say anything. Norma had just been joking and laughing around 
right before she saw Mike and [Mathews] by their table. 

R Exh. 27. Compeau conceded that she did not think Guajardo was lying. The fact that the 
Compeau knew that Sanchez was joking and laughing with other employees immediately before 

25 yelling at Kiliszewski calls into questions her purported belief, heavily relied on in the 
Respondent's brief, that Sanchez was scared of Kiliszewski. 

Stacey Karsten, a weld operator, also provided a statement. She reported seeing 
Sanchez tell Kiliszewski to fix a machine. Kiliszewski "said he wasn't on the floor yet and to 

30 leave the area." Sanchez walked away, but retumed a few minutes later and told Kiliszewski to 
fix the machine. Kiliszewski "told her again that he's not on the floor yet and to leave his fucking 
area." According to Karsten, Sanchez then "got more aggressive and said she would go to his 
boss," to which Kiliszewski replied "something like do you need an invite and directions." 
Sanchez then walked away. Karsten said that Kiliszewski did not say "fucking bitch" as 

35 Sanchez was walking away and that Sanchez did not swear at Kiliszewski. R Exh. 29. 

Mathews gave a statement in which he recounted that, when Sanchez approached 
them, he told her that their "shift did not start yet" but that "we will be there as soon as we can." 
A few minutes later Sanchez approached him and Kiliszewski again "demanding that we go fix 

40 her down machine now!" Sanchez was "pointing and shouting" at them and saying she was 
going to their boss. According to Mathews, Sanchez began shouting, "focused on Mike[ 
Kiliszewski] and wouldn't back down." He said that Sanchez "wasn't listening to me In the 
background saying we are not even on the clock yet." Mathews reported that Kiliszewski told 
Sanchez it "was not our fault that her machine was down for 30 min[utes,] we just walked in the 

45 door go find your 2"*^ shift maint[enance]." Mathews says that Sanchez "kept coming at 
[Kiliszewski] about it, not letting him walk away." Notes of Compeau's interview with Mathews 
report that Mathew stated that Kiliszewski "when . . . talking about second shift maintenance . .. 
used the 'f word," but that he did not curse otherwise. Mathews stated that Sanchez "was 
climbing all [up] our back, trying to get us to go over there," and "tempers flared." R Exh. 17. 

50 Compeau testified that she did not think Mathews was lying. 

9 



5 

10 

15 

20 

25 

30 

35 

40 

45 

JD-54-18 

Compeau's notes of her Interview with Pershing recount Pershing stating that he heard 
Sanchez and Kiliszewski yelling at one another. He stated that the equipment "had been down 
for an hour and it seemed to me that [Sanchez] was taking it out on the guy who just got there" 
- i.e., Kiliszewski - instead of the second shift mechanic "who was supposed to be working and 
wasn't." Pershing said he thought he heard both Sanchez and Kiliszewski use the word "fuck." 
R Exh. 23. Compeau testified that she believed Pershing. 

Compeau personally interviewed all the above employees regarding what they had 
witnessed. Compeau also received written accounts from David Napier, a welder, but unlike the 
investigation participants discussed above, Compeau did not interview Napier. Rather, Sanchez 
was the one who obtained the initial statement from Napier and provided it to Compeau. That 
statement reports that Sanchez and Kiliszewski had "a screaming match" during which 
Kiliszewski said "fuck you bitch." R Exh. 14. A second Napier statement, dated May 11, was 
obtained by other staff of the Respondent and essentially repeated the first statement. R Exh. 
15. 

As found earlier, Kiliszewski did not say "fuck you bitch" to Sanchez. Moreover, 
Compeau did not have a reasonable basis for concluding that Kiliszewski had done so. As 
discussed above, Sanchez made this claim, but even in her account she did not see who had 
made the alleged statement. On the other hand, Compeau interviewed five witnesses to the 
incident (DeCheney, Guajardo, Karsten, Mathews, and Pershing®) and not a single one of them 
corroborated Sanchez's claim that Kiliszewski had said "fuck you bitch" to her. Indeed Karsten 
expressly denied that Kiliszewski had done so. Kiliszewski himself denied both during the 
Respondent's investigation and under oath at trial that he made the statement. 

E. Respondent Discharges Kiliszewski 

After her investigation, Compeau made a recommendation that Kiliszewski be 
discharged for "not just gender but racial harassment," as well as "vulgar language" and "refusal 
to perform work." At trial, Compeau at first attempted to deny that that there were any 
statements obtained during the Investigation that reported Sanchez was the aggressor during 
the confrontation. Tr. 333-334. When pressed, Sanchez backpedaled, stating that she did not 
recall whether there were any such statements. Tr. 334. Regarding Kiliszewski's refusal to 
perform work, Compeau conceded during her testimony that the exchange occurred before 
Kiliszewski's shift and at a time when he would not be paid for working. She testified that 
employees are not, in fact, expected or required to perform work when they are not on the clock 
or getting paid. Tr. 336. Glover, the Respondent's maintenance manager, testified that 
employees were not supposed to be on the production floor prior to the start of their scheduled 
shift. Tr. 374. 

O'Brien was the company official who gave final approval to Compeau's 
recommendation that Kiliszewski be terminated. O'Brien did not perform an independent 
investigation of the Incident. He relied on Compeau's investigation and also said that his 
decision "ultimately came down to" his view that "Norma [Sanchez] was believable." 

® Compeau also interviewed Miles, but her summary of the Interview Indicates that Miles did 
not witness the incident. 
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F. Handbook and Discipline of other Employees 

The Respondent's handbook states that employees will be subject to progressive 
discipline for various types of misconduct, including "falling or refusing to follow clear 
instructions of a supervisor, undermining supervisory authority or other insubordination," or for 
"directing abusive or profane language toward a fellow Team Member, supervisor or manager." 
R Exh. 4 at Page 18. This section states that a "verba! written warning" is the appropriate 
discipline for the first such offense. The discipline for the second offense is a written warning, 
and for the third offense is a written warning plus a 2-day suspension. It is only after the 
employee commits a fourth such offense that discharge is indicated. The section provides that 
the progressive discipline steps may be accelerated based on the "seriousness" of the offense 
and "just cause." 

The Respondent's employee handbook also includes a policy on team member dignity 
and respect/harassment, id. at Page 3. The handbook states that violations of that policy will 
"typically lead to termination." Id. at Page 17. The policy defines harassment as "serious and 
pervasive unwelcome conduct, whether verbal, physical or visual, that is based on a person's 
race, color religion, sex, age, national origin, height, weight, marital status, veteran status, 
disability, genetic information or any other characteristic protected by law." id. at Page 3. The 
section states that "Challenge expects all of its team members to conduct themselves with 
dignity and with respect for fellow team members, customers, the public, and others." 

The parties presented evidence regarding the Respondent's disciplinary responses to a 
number of other individuals who violated the above rules. At the outset, I note that Mathews 
received no discipline at all for his conduct on May 5 even though he joined Klliszewski In 
refusing Sanchez's direction to perform work before the start of their shift. The General Counsel 
presented documents from the Respondent's files that discussed the following disciplinary 
responses to conduct by other individuals: 

• A team leader received a "verbal written warning" on July 7, 2017, for using 
"abusive language at a manager." 

• An employee received a "verbal written warning" on January 13, 2017,for 
"directing profane language toward a shift lead." 

• An employee received a "verbal written warning" on May 17, 2016, for 
sending a text with profane language to another employee. 

• A maintenance apprentice received a "verbal written warning" on July 18, 
2017, for "profane language/causing a scene in front of our customer." 

• An employee received a warning on March 30, 2017, for "directing abusive 
language towards a team leader/teammate." 

• An employee received a "written warning" for both "undermining supervisory 
authority," and "abusive language towards a fellow team member" 

• An employee received a warning on March 30, 2017, for "using profane 
language towards another team member." 

11 
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A welding employee received a "verbal written warning" on March 1, 2018, for 
"using profane language toward a co-worker" and then cursing and yelling at 
staff In human resources. 

A maintenance employee received a "verbal written waming" for using 
profanity over the radio and swearing at a shift supervisor. The discipline 
notes that this was not the employee's first offense. 

An individual received a warning on August 1, 2017, because she "created 
hostile environment by yelling profane comments on several occasions." 

An individual received a "1®* written warning" on July 14, 2016, for "abusive or 
profane language toward a fellow team member." 

An individual was terminated on January 1, 2017, for "cussing people out." 
The record states that before terminating this individual, management tried to 
address the problem by moving the offending employee to another area at 
the facility. The record also notes that three employees had given statements 
complaining about the employee's offensive conduct towards them. 

A male employee was "sent home pending investigation" on February 9, 
2017, for the use of profane language after two female employees 
complained that he had made comments to them about their breast size and 
engaged In unsolicited and unwanted touching of the breasts of one of the 
women. 

A shipping employee received a "verbal written warning" on April 5, 2018, 
after refusing a manager's direction to help pack parts. 

A team leader in the "weld destruct" department received a warning on 
August 3, 2016, after "bec[omlng] hostile," repeatedly refusing to follow 
directions over a period of days, and being "caught loafing on the job too 
many times." 

An employee received a second written warning and 2 days off without pay 
on March 11, 2016, for "insubordination, including refusal to perform work 
assigned within an employee's work classification" 

An employee received a "first written verbal" warning on May 10, 2016, for 
refusing to follow the instructions of a supervisor, then yelling and throwing 
something before walking away from his work station. Two days later, the 
same employee receive a "first written waming" for refusing to follow the 
instruction to work on a particular piece of equipment. 

An employee received a "verbal written waming" on May 12, 2016, for failing 
to follow clear instructions regarding safety, and received a second written 
warning on June 11, 2016, for failing to follow clear instructions about which 
job to perform. The documents indicate that this employee voluntarily quit. 

12 
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• An employee was cited on Octobers, 2016 for failing to follow a supervisor's 
clear instructions. The citation form does not indicate that any discipline at all 
was issued for this. Nine days later, on October 14, the same employee received 
a second written warning for again failing to follow instructions. The warning 

5 notes that the employee was asked to perform a task, but "refused and went 
home." It was not until October 26, when the employee was cited a third time in 
the same month for refusing to follow directions, that he was terminated. 

• A maintenance/auto technician was spared by the Respondent, and still 
10 employed at the time of thai, despite repeated instances of misconduct. The 

record contains no fewer than 10 instances when the Respondent's records 
describe this employee's misconduct, performance, and/or attendance issues. 
His offenses included swearing and yelling at team leaders and operators, 
disrespecting supervisors, sleeping on the job, taking unscheduled smoking 

15 breaks, smoking In non-smoking areas, causing damage to equipment, 
deliberately violating a safety rule to lock equipment, and using another 
employee's log-in Information. GC Exh. 25 at Page 000578, GC Exh. 22, see 
also Tr. 342 lines 11 to 13. 

20 The Respondent presented evidence of four employees who it disciplined for misconduct 
of various types: 

• An employee was terminated on January 23, 2017, for repeatedly cursing at 
other employees. The Respondent received statements about this from three 

25 employees. According to the Respondent's records, the offending employee 
told management that cussing out other employees is "who she is and that is 
what she is going to do." The person who recommended termination, noted 
that the company had previously attempted to address the problem by 
transferring the employee to different area within the plant. 

30 • The Respondent "ended the assignment" of an employee on May 11, 2017, 
after the employee, "blew up" when a supervisor directed her to perform an 
assignment, then deserted her duty station and declared that she was "going 
to punch out and go home." 

• The Respondent terminated an employee on May 18, 2017,^® for using 
35 profanity towards supervision, being disruptive towards two different 

supervisors in front of the entire group of employees assembled for a shift 
meeting, refusing to move the discussion with the supervisors to an area out 
of the presence of the other employees, continuing to yell at a supervisor 
even after being told he was "on notice for insubordination," and accusing a 

40 manager of being "a boozer" who was "drunk right now." All the witness 
statements indicated that the discharged employee was the aggressor. 

• On May 18, 2018, the Respondent ended the assignment of a non-employee 
who had worked at the facility for about 6 weeks through a temporary staffing 
service. According to information gathered by the Respondent, the employee 

45 had threatened an employee by saying she would "fuck her up" and would 
"fuck up that lesbian ass bitch." That information also notes that the removed 
non-employee made derogatory remarks about supervisors and team leaders 
"ongoing through the entire shift." 

The documentary evidence does not demonstrate that this employee was terminated, R 
Exh. 50, but Gompeau testified that the employee was terminated, Tr. 320-321. 

13 
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I. DISCUSSION 

A. Section 8(a)(1): Leadingham's Warning to Killszewski 
5 

The General Counsel alleges that the Respondent unlawfully threatened and created the 
impression of surveillance of union activity when, in late April 2017, Leadingham, a supervisor, 
told Killszewski to watch his back because the Respondent's managers were after him and 
anyone else who was talking about the Union and that he himself had been suspended for 

10 discussing the Union with Killszewski. Section 8(a)(1) of the Act makes it an unfair labor 
practice for an employer "to interfere with, restrain, or coerce employees in the exercise of their 
Section 7 rights to engage in protected union and concerted activity."'^ In deciding whether an 
employer has made a threat in violation of this prohibition, the Board applies an objective 
standard. This means that it considers whether the remark would reasonably tend to interfere 

15 with the free exercise of employees' Section 7 rights, and does not look at the motivation behind 
the remark, or rely on the success or failure of the remark in suppressing protected activity. 
Midwest Terminals of Toledo, 365 NLRB No. 158, slip. op. at 21 (2017), Divi Carina Bay 
Resort. 356 NLRB 316, 320 (2010), enfd. 451 Fed. Appx. 143 (3d Cir. 2011); Joy Recovery 
Technology Corp., 320 NLRB 356, 365 (1995), enfd. 134 F.3d 1307 (7th Cir. 1998); Miami 

20 Systems Corp.. 320 NLRB 71, 71 fn. 4 (1995), affd. in relevant part 111 F.Sd 1284 (6th Cir. 
1997). When applying this standard, the Board considers the totality of the relevant 
circumstances. Mediplex ofDanbury, 314 NLRB 470, 471 (1994). 

At the time he made the statements alleged to be unlawful, Leadingham was a Section 
25 2(11) supervisor and an agent of the Respondent within the meaning of Section 2(13). 

Leadingham's warning that Kiliszewski should watch his back because managers were after him 
because of his union activity reasonably tended to interfere with the free exercise of 
Klliszewski's Section 7 rights to engage in protected union and concerted activities and created 
the impression that such activities were under surveillance. Those statements are a clear 

30 violation of Section 8(a)(1) of the Act under the cases cited above. 

In reaching the conclusion that Leadingham's statements to Kiliszewski violated the Act, 
I considered the totality of the relevant circumstances, including the appearance that 
Leadingham may have only intended to help Kiliszewski by giving him a friendly warning. As 

35 noted above, however, the Board evaluates whether a statement by a supervisor is unlawful 
through an objective inquiry into whether the statement would reasonably be expected to 
interfere with Section 7 activity, not an inquiry Into the supervisor's subjective motivation for 
making the statement. The Board has repeatedly and consistently applied that objective 
standard to hold that a supervisor's threats about union activity violate Section 8(a)(1) even if 

40 the speaker only intended to give the employee a "friendly warning." For example, in Long 
Island College Hospital, 327 NLRB 944, 945 (1999), the Board held "'friendly warnings' from 
supervisors to employees to 'watch your back,' 'keep a low profile' and similar advice to be 
unlawful." See Also Tecmec, 306 NLRB 499, 504 (1992) ("[A] remark, made by a supervisor, 
about the reaction of a higher level supervisor, constitutes a coercive threat that interferes with 

45 employee Section 7 rights even if it is given in a 'friendly' manner."), enfd. 992 F.2d 1217 (6*^ 

Section of 7 of the Act provides that employees "have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively through representatives of their 
own choosing, and to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection." 

14 



5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

JD-54-18 

Cir. 1993). The Board finds a violation even when the supervisor who gave the friendly warning 
about union activity was, in fact, a friend of the warning's recipient, in J.T. Slocomb Co., 314 
NLRB 231 (1994), for example, a supervisor who had previously spoken favorably about 
unionization with an employee later gave that same employee what the administrative law judge 
characterized as a "warning from a friend to be careful." The administrative law judge found no 
violation, but the Board reversed, and held that the supervisor's "warning from a friend" was a 
violation because it would reasonably be seen as conveying a message from management to 
stop talking about the union and would reasonably cause fear on the employee's part. In 
M.A.N. Truck & Bus Corp., 211 NLRB 1279, 1288 (1984), the Board affirmed that a supervisor's 
warning was coercion in violation of Section 8(a)(1) even though the supervisor had merely 
taken "it upon himself to warn his goo6 friend that he could be putting his job in jeopardy if he 
decided to engage in union activity." (Emphasis Added). Similarly, in Continental Chemical 
Co., 232 NLRB 705, 706 fn.5 (1977), a supervisor's statement "warning ... a friend and 
colleague to be more discreet" about his union activity constituted unlawful coercion and created 
the impression of surveillance. 

I find that the Respondent violated Section 8(a)(1) in April 2017 by threatening 
Kiliszewski with unspecified reprisals for engaging in union and other protected activity and by 
creating the impression that such activities were under surveillance by the Respondent. 

B. Section 8(a)(3) and (1): Discharge of Kiliszewski 

The complaint alleges that the Respondent discharged Kiliszewski because of his 
protected union and concerted activity In violation of Section 8(a)(3) and (1) of the Act. The 
Respondent asserts that the discharge decision was not motivated by Killszewski's protected 
activity, but by his conduct on May 5 when it contends that he violated its policies against 
gender and national origin harassment, use of vulgar language towards a supervisor, and 
refusal to perform work. In cases, such as this one, where motivation Is in dispute, the General 
Counsel bears the initial burden under the Wright Line analysis of showing that the 
Respondent's decision to take adverse action against an employee was motivated, at least in 
part, by activities protected by the Act. 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 
1981), cert, denied, 455 U.S. (1982), approved In NLRB v. Transportation Corp., 462 U.S. 393 
(1983). The General Counsel may meet its initial Wright Line burden by showing that: (1) the 
employee engaged in union or other protected activity, (2) the employer knew of such activities, 
and (3) the employer harbored animosity towards the union or other protected activity. Camaco 
Lorain Mfg. Plant, 356 NLRB 1182, 1184-1185 (2011) ADB Utility Contractors, 353 NLRB 166, 
166-167 (2008), enf. denied on other grounds, 383 Fed. Appx. 594 (8*^ Cir. 2010); Intermet 
StevensvHIe, 350 NLRB 1270, 1274-75 (2007); Senior Citizens Coordinating Council, 330 NLRB 
1100, 1105 (2000); Regal Recycling, Inc., 329 NLRB 355, 356 (1999). Animus may be Inferred 
from the record as a whole, including timing and disparate treatment. See Camaco Lorain 
supra. If the General Counsel establishes discriminatory motive, the burden shifts to the 
employer to demonstrate that it would have taken the same action absent the protected 
conduct. Camaco Lorain, supra; ADB Utility, supra; Intermet StevensvHIe, supra; Senior 
Citizens, supra. 

The record easily establishes the first element of the initial showing under Wright Line. 
Kiliszewski had a history as leader of union organizing efforts at the Holland facility. He 
contacted the UAW to initiate the 2013 and 2015 organizing campaigns and during the 2015 
campaign he distributed and collected Lrnion authorization cards, wore pro-union paraphernalia, 
and talked with hundreds of employees about unionization. More recently, in April 2017, 
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Klliszewski exercised his Section 7 right to engage in union organizing activity at a time when 
the UAW itself had agreed to temporarily refrain from organizing at the Holland facility. See 
Pare Fifty One Hotel, 306 NLRB at 1002 (although "neutrality agreements may be 
commendable they cannot negate employees' exercise of their Section 7 rights"); see also Tr. 

5 270-271 (Respondent's trial counsel recognizes that Kiliszewski's right to engage in Section 7 
activity was not waived by the neutrality agreement). Kiliszewski's activities in April 2017 
included soliciting employees to sign union authorization cards and discussing unionization with 
other employees. 

10 The second element of the Wright Line initial showing is also established since the 
record shows that the Respondent was aware that Klliszewski had resumed his union activity in 
the weeks leading up to his discharge. In April, Ridder informed the Respondent that 
Klliszewski had been circulating union authorization cards and conducting off-site union 
meetings. Although Compeau, the primary mover behind Kiliszewski's discharge, gave the 

15 impression that she was not aware of his union activity — testifying that she did not have "any 
familiarity" with Klliszewski prior to her involvement in the discipline — the evidence shows that 
she participated in a meeting in late April that was prompted by Ridder's report that Klliszewski 
and Leadingham were engaged in union activity. During that meeting, Leadingham was 
interrogated about the identities of employees engaged in union activity and was himself 

20 suspended. At any rate, during the May 9 interview with Compeau, Glover, and O'Brien -
before the recommendation or final discharge decision were made - Klliszewski notified those 
three officials of his union activity by accusing them of singling him out because of his support 
for the Union. Thus, Compeau had information about Kiliszewski's recently resumed union 
activity at the time she conducted the investigation of the Sanchez incident and recommended 

25 Kiliszewski's discharge. I do not believe it is necessary for the General Counsel to show that 
O'Brien, who made the final decision to approve Compeau's discharge recommendation, was, 
like Compeau, aware of Kiliszewski's protected activity. O'Brien conducted no independent 
investigation before approving Compeau's recommendation to discharge Klliszewski. At a 
minimum the Respondent's knowledge of Kiliszewski's union activity was connected to the 

30 discharge decision by way of Compeau and her significant part in the decisional process. Even 
were it necessary to show that O'Brien was aware of Kiliszewski's union support, I find that such 
a showing was made since Klliszewski notified O'Brien of that support during the May 9 
meeting. 

35 The General Counsel has also established the third and final element of its initial burden, 
i.e., that the Respondent bore animus towards Kiliszewski's union activities. Management at 
the Holland facility aggressively resisted the union campaigns in 2013 and 2015 by, inter alia, 
photographing Kiliszewski's interactions with co-workers, informing employees that it was "100 
percent opposed to a unionized plant" and raising the specter that unionization would lead to 

40 closure and bankruptcy. In 2017, when management at the Holland facility discovered that 
Klliszewski was again engaging in organizing activity at a time when management believed the 
neutrality agreement guaranteed it a respite from such activity, it reacted aggressively to what it 
incorrectly believed was a "very clear breach of the neutrality agreement." Contrary to 
management's apparent misunderstanding, the neutrality agreement did not negate the 

45 federally guaranteed Section 7 rights of the employees themselves.^^ Tomko and Compeau 
called Leadingham Into a meeting and interrogated him about the identities of employees 
engaged in union activity and then suspended him. After Leadingham, a supervisor, left the 
meeting, he contacted Klliszewski and gave warnings that constituted threats of unspecified 
reprisals for union activity and which created the Impression that union activities were under 

As discussed above, the neutrality agreement between with the UAW did not, and could 
not waive employees' own rights to engage in Section 7 activity. Pare Fifty One Hotel, supra. 
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surveillance by the Respondent. In addition, Compeau's false accusations about national origin 
harassment by Klllszewski and her vitriolic demeanor while making those accusations at trial 
betrayed an unusual level of animosity for which the record provides no ready explanation 
beyond hostility towards Klliszewski's recently discovered unionizing activity. 

5 
An inference of anti-union animus is also supported by the timing of the decision to 

discharge Kiliszewski. Camaco, 356 NLRB at 1185; see also North Memorial Health Care, 364 
NLRB No. 61, slip op. at 31 (2016), enfd. in relevant part by 860 NLRB F.3d 639 (8*^ Cir. 2017); 
Gaetano & Associates, 344 NLRB 531, 532 (2005) (animus may be inferred from timing), enfd. 

10 183 Fed. App. 17 (2d Cir. 2006), Davey Roofhg, Inc., 341 NLRB 222, 223 (2004) (same). 
Kiliszewski had not received prior discipline of any kind during his more than 8 years with the 
Respondent. Then just 2 or 3 weeks after the Respondent first received a report that 
Kiliszewski was behind a 2017 organizing effort, the Respondent not only disciplined him, but 
imposed the ultimate discipline of discharge. The evidence raises an inference of anti-union 

15 animus connected to the discharge and easily clears the General Counsel's third hurdle under 
Wright Line. Id., see, also, LB&B Associates, Inc., 346 NLRB 1025, 1026 (2005) (fact that 
employer's adverse action against employee immediately followed employer's first knowledge of 
that employee's union sympathies, supports an inference of animus), enfd. 232 Fed. Appx. 270 
(4th Cir. 2007). 

20 
The evidence shows that Kiliszewski was a leader of unionization efforts at the facility, 

the Respondent's animosity towards that activity and a connection to the discharge decision. 
Therefore, the General Counsel has met its initial burden under Wright Line and the burden 
shifts to the Respondent to show by a preponderance of the evidence that It would have 

25 terminated Kiliszewski even in the absence of his protected activity. Camaco Lorrain, 
supra; ADB Utility, supra; Intermet Stevensville, supra; Senior Citizens, supra. The Respondent 
cannot meet this burden by simply showing a legitimate reason for the termination, but rather 
must show that it would have taken the same action for that legitimate reason even in the 
absence of the protected activity. Monroe Mfg., 323 NLRB 24, 27 (1997); T&J Trucking Co., 

30 316 NLRB 771, 771 (1995), enfd. 86 F.3d 1146 (1st Cir. 1996) (Table). 

I find that the Respondent has failed to meet its responsive burden. Compeau testified 
that the decision to terminate Kiliszewski was based on his racial and gender harassment as 
well as vulgar language and refusal to perform work. As stated above, Compeau's claim that 

35 Kiliszewski made reference to Sanchez being Hispanic or called her "stupid woman" or "dumb 
woman" during the incident was invented whole cloth by Compeau. The most plausible 
explanation for this fabrication Is her awareness that the Respondent's handbook provides that 
"national origin'"or "sex" harassment will "typically" lead to the harasser's termination. Thus if 
Compeau could show that Kiliszewski had made such statements and that they rose to the level 

40 of "serious and pervasive" harassment under the handbook (a big "if), then Compeau could 
arguably justify imposing discharge as the very first disciplinary action against Kiliszewski. On 
the other hand, the handbook provides that directing profane language at supervisors and 
Insubordination - the offenses that the Compeau can more plausibly attribute to Kiliszewski -
are dealt with through progressive discipline starting with a verbal warning for the first offense 

45 and only reaching discharge after the fourth such offense. Given that Compeau had no basis 
for claiming that Kiliszewski made the allegedly harassing statements, she is left to defend 
Klliszewski's discharge based on "profane language" and insubordination. The handbook and 
the comparator evidence show that discharging Kiliszewski for the first instance of such an 
offense was a profound departure from the Respondent's own guidelines and usual practice. 

50 
In reaching the conclusion that the Respondent has not met its responsive burden, I 

considered that the handbook, while setting forth steps of progressive discipline, provides that 
17 
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the disciplinary steps may be acceierated based on the "seriousness" of the offense and "just 
cause." In this case, the Respondent has not shown that it had a reasonable basis for skipping 
any of the three disciplinary steps preceding discharge, much iess that it had a reasonable basis 
for skipping a//of those steps as it did here. If anything, Compeau's investigation revealed 
significant factors that should have mitigated the disciplinary response to Kiliszewski's conduct. 
For example, while it true that the Respondent's handbook provides that an employee may be 
disciplined for refusing their supervisor's direction to perform work, in this case Sanchez was not 
Kiliszewski's supervisor or even a supervisor on his shift, indeed, she was directing Kiiiszewski 
to perform work before his start time and at a time when he would not be paid for the work and 
was not even supposed to enter onto the production floor. Compeau herself testified that 
employees are not required to perform work at times when they are not getting paid. It is 
strange, then, that Compeau would conclude that Kiiiszewski should receive any discipline at ail 
for declir>ing to perform work at a time when he was not, in fact, getting paid, and was not 
supposed to enter onto the production floor. While even a verbal warning would have been 
hard to justify under those circumstances, Compeau's decision to bypass the first three 
disciplinary steps and recommend Kiliszewski's immediate discharge is inexplicably draconian 
and, under all the circumstances here, highly suspicious. 

Similarly, Compeau's investigation revealed mitigating factors with respect to 
Kiliszewski's conduct in directing profane language at a supervisor. Compeau interviewed five 
witnesses to the incident (in addition to Sanchez and Kiiiszewski) and the statements of those 
witness suggest that Sanchez was the aggressor and was taking out frustration with her own 
second shift mechanics on Kiiiszewski - a third-shift mechanic who had just arrived at the 
facility and whose shift had not started. Witnesses reported that Kiiiszewski had told Sanchez 
that he was not on the clock yet and would make the repairs once he started work, but that 
Sanchez repeatedly accosted him and, according to one, was resisting Kiliszewski's efforts to 
disengage from the confrontation. Compeau discounted this evidence, claiming, incredibly, that 
there was nothing in the investigation indicating that Sanchez was the aggressor during the 
exchange, instead of making a downward adjustment of the discipline based on Sanchez's part 
in provoking and prolonging the confrontation, Compeau did just the opposite — accelerating the 
progressive discipline for Kiliszewski's first infraction past the recommended verbal warning, 
past written waming, past suspension, and ail the way to the ultimate penalty of discharge. 

The record evidence of the discipline imposed on other employees does nothing to 
advance the Respondent's efforts to meet its responsive burden of showing that it would have 
discharged Kiiiszewski even if its animosity towards his protected activity had not been a 
motivating factor. To the contrary, the record shows that employees who the Respondent 
disciplined for first offenses of directing profanity at supervisors and co-workers and/or for 
refusing to perform work had almost always received verbal warnings or other lesser discipline. 
The evidence, which is summarized above in the statement of facts, showed over a dozen 
instances in which the Respondent imposed only a verbal warning on employees for directing 
abusive or profane language at others. This included instances where the language was 
directed at managers, supervisors, and team leads. The instances where a verbal warning or 
other lesser discipline was imposed encompassed misconduct that included repeatedly refusing 
to follow work directions, angrily throwing an object In the work area, walking off the job, and 
groping a female co-worker's breasts. Some of the employees involved were eventually 
terminated, but only after the Respondent first attempted to address the behavior with lesser 
discipline or by transferring or moving the offending individual within the facility. No such 
opportunity was afforded to Kiiiszewski. The evidence identified one employee who the 
Respondent continued to employ even after he had received ten separate citations for, inter 
alia, swearing at team leaders, disrespecting supervisors, sleeping on the job, taking 
unscheduled breaks, damaging equipment, and deliberately violating safety rules, instead of 

18 



JD-54-18 

allowing Killszewski ten second chances as it did that individual, the Respondent's first 
disciplinary response for Killszewski was to discharge him. 

The Respondent proffered two examples in which there was evidence that the first 
5 discipline or action taken to address a worker's misconduct was termination.^^ in one, the 

Respondent terminated the assignment of a contract worker who had been at the Respondent 
for only a matter of weeks and who threatened a co-worker with violence by stating, inter alia, 
that she would "fuck up that lesbian ass bitch." That situation is not at all comparable to 
Kiliszewski's both because the worker there was a recently engaged contract worker whereas 

10 Killszewski was an 8-year employee, and also because the alleged comparator's conduct 
included threats of violence. The second instance concerned an individual whose conduct was 
not comparable to Kiliszewski's in that she not only refused a work direction and blew up at a 
supervisor, but abandoned her job duties and, by her own report, was leaving the facility during 
her scheduled shift. Arguably this employee quit before the Respondent "terminated her 

15 assignment." Kiliszewski's failure to perform work, on the other hand, occurred before the start 
of his scheduled shift and at a time when he was not required to perform work, and the record 
shows that he attended to his duties once his shift started. Even assuming, contrary to my own 
findings, that the circumstances in one or both of these last two examples are properly viewed 
as somewhat comparable to those surrounding Kiliszewski's termination, such evidence would 

20 be easily outweighed by the contrary evidence in this case. The record, taken as whole, shows 
that a waming was not only what the handbook identified as the appropriate discipline for 
Kiliszewski's alleged first-time offense, but was the harshest discipline that the Respondent 
customarily imposed in such circumstances. 

25 For the above reasons, I find that the General Counsel has met its initial burden of 
showing that animus towards Kiliszewski's union and concerted activities was a motivating 
factor in the Respondent's decision to discharge him, and that the Respondent has failed to 
meet its responsive burden of showing that it would have discharged Killszewski even if it had 
not been motivated by such animus. The Respondent terminated the employment of 

30 Killszewski, an 8-year veteran of the facility who had no prior discipline, just 3 weeks after it 
discovered that he was behind a new unionization effort at the facility. It attempts to justify the 
discharge on the basis of conduct that the Respondent's own handbook provides should be 
addressed, in the first instance, with a verbal warning and which it was the Respondent's 
practice to address with verbal warnings or other lesser punishment. 

35 
The Respondent unlawfully discriminated against Michael Killszewski based on his 

protected union and concerted activities in violation of Section 8(a)(3) and (1) of the Act when it 
terminated his employment on May 12, 2017. 

The Respondent presented evidence that two other individual were terminated for 
misconduct, but the record indicates that in neither instance was termination the first action that 
the Respondent had taken to address the misconduct. In one of these instances, the 
documentary evidence reveals that the Respondent had made prior efforts to address persistent 
misconduct by transferring the errsployee. In the other, the evidence showed that before being 
terminated the employee was verbally warned that he was "on notice for insubordination." The 
employee was only terminated after he ignored that warning and continued the misconduct — 
which included profane, unprovoked, and potentially slanderous attacks on company officials in 
the presence of employees assembled for a shift meeting. 
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CONCLUSIONS OF LAW 

1. The Respondent is an employer engaged in commerce within the meaning of Section 
5 2(2), (6) and (7) of the Act 

2. The Respondent violated Section 8(a)(1) in April 2017 by threatening Kiliszewski with 
unspecified reprisals for engaging In union and other protected activity and by creating the 
Impression that such activities were under surveillance by the Respondent. 

10 
3. The Respondent unlawfully discriminated against Michael Kiliszewski based on his 

protected union and concerted activities in violation of Section 8(a)(3) and (1) of the Act when it 
terminated his employment on May 12, 2017. 

15 REMEDY 

Having found that the Respondent engaged in certain unfair labor practices, I shall order 
It to cease and desist therefrom and to take certain affirmative action designed to effectuate the 
policies of the Act. The Respondent, having discriminatorily discharged Kiliszewski, must offer 

20 him full and immediate reinstatement and make him whole for any loss of earnings and other 
benefits. Backpay shall be computed in accordance with F. W. Woolworth Co., 90 NLRB 289 
(1950), with interest at the rate prescribed in New Horizons for the Retarded, 283 NLRB 1173 
(1987), compounded daily as prescribed in Kentucky River Medical Center, 356 NLRB 6 (2010). 
The Respondent shall file a report with the Social Security Administration allocating backpay to 

25 the appropriate calendar quarters and shall also compensate the discriminatee for the adverse 
tax consequences, if any, of receiving one or more lump-sum backpay awards covering periods 
longer than 1 year. Latino Express, inc., 359 NLRB No. 44 (2012). 

On these findings of fact and conclusions of law and on the entire record, I Issue the 
30 following recommended Order.^'^ 

ORDER 

The Respondent, Challenge Mfg. Company, LLC. Holland, Michigan, its officers, agents, 
35 successors, and assigns, shall 

1. Cease and desist from 

(a) Threatening employees with unspecified reprisals for engaging in protected union 
40 and concerted activities. 

(b) Creating the impression that employees' protected union and concerted activities are 
under surveillance. 

45 (c) Discharging or otherwise discriminating against any employee for supporting the 
DAW or other any union, or for engaging in protected concerted activities. 

If no exceptions are filed as provided by Sec. 102.46 of the Board's Ruies and 
Regulations, the findings, conclusions, and recommended Order shall, as provided in Sec. 
102.48 of the Rules, be adopted by the Board and all objections to them shali be deemed 
waived for all purposes. 
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(d) In any like or related manner interfering with, restraining, or coercing employees in 
the exercise of the rights guaranteed them by Section 7 of the Act. 

2. Take the following affirmative action necessary to effectuate the policies of the Act. 
5 

(a) Within 14 days from the date of the Board's Order, offer Michael Kiiiszewski full 
reinstatement to his former job or, if that job no longer exists, to a substantially equivalent 
position, without prejudice to his seniority or any other rights or privileges previously enjoyed. 

10 (b) Make Michael Kiiiszewski whole for any loss of earnings and other benefits suffered 
as a result of the discrimination against him In the manner set forth in the remedy section of the 
decision. 

(c) Within 14 days from the date of the Board's Order, remove from Its files any 
15 reference to the unlawful discharge, and within 3 days thereafter notify the employee In writing 

that this has been done and that the discharge will not be used against him in any way. 

(d) Preserve and, within 14 days of a request, or such additional time as the Regional 
Director may allow for good cause shown, provide at a reasonable place designated by the 

20 Board or its agents, all payroll records, social security payment records, timecards, personnel 
records and reports, and all other records. Including an electronic copy of such records if stored 
in electronic form, necessary to analyze the amount of backpay due under the terms of this 
Order. 

25 (e) Within 14 days after service by the Region, post at Its facility in Holland, Michigan, 
copies of the attached notice marked "Appendix."^® Copies of the notice, on forms provided by 
the Regional Director for Region 7, after kjeing signed by the Respondent's authorized 
representative, shall be posted by the Respondent and maintained for 60 consecutive days in 
conspicuous places including all places where notices to employees are customarily posted, 

30 including ail bulletin boards in break rooms located on units where bargaining unit employees 
work. In addition to physical posting of paper notices, the notices shall be distributed 
electronically, such as by email, posting on an intranet or an Internet site, and/or other electronic 
means, if the Respondent customarily communicates with its employees by such means. 
Reasonable steps shall be taken by the Respondent to ensure that the notices are not altered, 

35 defaced, or covered by any other material. In the event that, during the pendency of these 
proceedings, the Respondent has gone out of business or closed the facility Involved in these 

If this Order is enforced by a judgment of a United States court of appeals, the words in 
the notice reading "Posted by Order of the National Labor Relations Board" shall read "Posted 
Pursuant to a Judgment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board." 
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proceedings, the Respondent shall duplicate and mail, at Its own expense, a copy of the notice 
to all current employees and former employees employed by the Respondent at any time since 
April 2017. 

5 
Dated, Washington, D.C. Septembers, 2018 

10 PAUL BOGAS 
Administrative Law Judge 
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APPENDIX 

NOTICE TO EMPLOYEES 

Posted by Order of the 
National Labor Relations Board 

An Agency of the United States Government 

The National Labor Relations Board has found that we violated Federal labor law and has 
ordered us to post and obey this notice. 

FEDERAL LAW GIVES YOU THE RIGHT TO 

Form, join, or assist a union 
Choose representatives to bargain with us on your behalf 
Act together with other employees for your benefit and protection 
Choose not to engage in any of these protected activities. 

WE WILL NOT discharge or otherwise discriminate against any of you for supporting the 
International Union, United Automobile, Aerospace and Agricultural Implement Workers of 
America (UAW), AFL-CIO, or any other union. 

WE WILL NOT discharge or otherwise discriminate against you for engaging in protected 
concerted activity. 

WE WILL NOT threaten you for supporting or choosing to be represented by the UAW or any 
other union, or for engaging in protected concerted activity. 

WE WILL NOT create the impression that your protected union and concerted activities are 
under surveillance. 

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the 
exercise of the rights guaranteed you by Section 7 of the Act. 

WE WILL, within 14 days from the date of this Order, offer Michael Kiliszewski full reinstatement 
to his former job or, if that job no longer exists, to a substantially equivalent position, without 
prejudice to his seniority or any other rights or privileges previously enjoyed. 

WE WILL make Michael Kiliszewski whole for any loss of earnings and other benefits resulting 
from his discharge, less any net interim earnings, plus interest compounded daily, and WE WILL 
file a report with the Social Security Administration allocating backpay to the appropriate 
calendar quarters. 

WE WILL compensate Michael Kiliszewski for the adverse tax consequences, if any, of 
receiving one or more lump-sum backpay awards covering periods longer than 1 year. 
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WE WILL, within 14 days from the date of this Order, remove from our files any reference to the 
unlawful discharge of Michael Killszewski, and WE WILL, within 3 days thereafter, notify him in 
writing that this has been done and that the discharge will not be used against him in any way. 

Challenge Manufacturing Company, LLC 

(Employer) 

Dated By 
(Representative) (Title) 

Ttie National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor 
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it 
investigates and remedies unfair labor practices by employers and unions, To find out more about your rights under 
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board's 
Regional Office set forth below. You may also obtain information from the Board's website: www.nlrb.qov. 

477 Michigan Avenue, Room 300, Detroit, Ml 48226-2569 
(313) 226-3200, Hours: 8:15 a.m. to 4:45 p.m. 

The Administrative Law Judge's decision can be found at www.nlrb.qov/case/07-CA-199352 or by using the QR code 
below. Altematively, you can obtain a copy of the decision from the Executive Secretary, National Labor Relations 

Board, 1015 Half Street, S.E,, Washington, D.C. 20570, or by calling (202) 273-1940. 

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE 
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST NOT BE 
ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR 
COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S 

COMPLIANCE OFFICER, (313) 335-8042, 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

CHALLENGE MANUFACTURING COMPANY, LLC 

and 

MICHAEL DANIEL KILISZEWSKI, AN INDIVIDUAL 

Case 07-CA-199352 

ORDER TRANSFERRING PROCEEDING TO 
THE NATIONAL LABOR RELATIONS BOARD 

A hearing in the above-entitled proceeding having been held before a duly designated 
Administrative Law Judge and the Decision of the said Administrative Law Judge, a copy of 
which is annexed hereto, having been filed with the Board in Washington, D.C., 

IT IS ORDERED, pursuant to Section 102.45 of the National Labor Relations Board's 
Rules and Regulations, that the above-entitled matter be transferred to and continued before 
the Board. 

Dated, Washington, D.C., September 5, 2018. 

By direction of the Board: 

Roxanne L. Rothschild 

Deputy Executive Secretary 

NOTE: Communications concerning compliance with the Decision of the 
Administrative Law Judge should be with the Director of the Regional Office issuing the 
complaint. 

Attention is specifically directed to the excerpts from the Board's Rules and 
Regulations and on size of paper, and that requests for extension of time must be 
served in accordance appearing on the pages attached hereto. Note particularly the 
limitations on length of briefs with the requirements of the Board's Rules and 
Regulations Section 102.114(a) & (i). 

Exceptions to the Decision of the Administrative Law Judge in this proceeding 
must be received by the Board's Office of the Executive Secretary, 1015 Half Street SE, 
Washington, DC 20570, on or before October 3, 2018. 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

CHALLENGE MANUFACTURING COMPANY, LLC 

and 

MICHAEL DANIEL KILISZEWSKI, AN INDIVIDUAL 

Case 07-CA-199352 

DATE OF SERVICE September 5. 2018 

AFFIDAVIT OF SERVICE OF DECISION AND RECOMMENDED ORDER OF THE ALJ AND 
ORDER TRANSFERRING PROCEEDING TO THE BOARD 

I, the undersigned employee of the National Labor Relations Board, being duly swom, depose and say 
that on the date indicated above I served the above-entitled doGument{s) upon the persons at the 
addresses and in the manner indicated below. Persons listed below under "E-Service" have voluntarily 
consented to receive service electronically, and such service has been effected on the same date 
indicated above. 

CERTIFIED & REGULAR MAIL 
MICHAEL DANIEL KILISZEWSKI 
4915 HAUGHEY AVENUE SW 
GRAND RAPIDS, Ml 49548-4269 

REGULAR MAIL 
DOUGLAS N. BRADLEY, RESIDENT AGENT 
CHALLENGE MFG. COMPANY, LLC 
3079 3 MILE ROAD NW 
WALKER, Ml 49534-1323 

CERTIFIED & REGULAR MAIL 
ANDREW A. CASCINI, ESQ. 
MILLER JOHNSON, PLC 
RADISSON PLAZA HOTEL & SUITES 
100 W. MICHIGAN AVENUE, SUITE 200 
KALAMAZOO, Ml 49007 

E-SERVICE 
DAVID M. BUDAY, ESQ. 
MILLER JOHNSON, PLC 
RADISSON PLAZA HOTEL & SUITES 
100 W. MICHIGAN AVENUE, SUITE 200 
KALAMAZOO, Ml 49007 

E-SERVICE 
REGION 07, DETROIT, MICHIGAN 
NATIONAL LABOR RELATIONS BOARD 
GEFiALD R. FORD FEDERAL BLDG. 
110 MICHIGAN STREET, N.W., ROOM 299 
GRAND RAPIDS, Ml 49503 

REGULAR MAIL 
THE CORPOFIATION COMPANY 
40600 ANN ARBOR ROAD E SUITE 201 
PLYMOUTH. Ml 481704675 

Subscribed and sworn before me this DESIGNATED AGENT 

5'^ day of September 2018. 5'^ day of September 2018. 
Mary Meyers 

NATIONAL LABOR RELATIONS BOARD 



NLRB ADR PROGRAM 
FOR SETTLING UNFAIR LABOR PRACTICE CASES 

PENDING BEFORE THE BOARD 

The Board invites parties who have unfair labor practice cases pending before the Board 
to consider participating in the Board's ADR program. 

Since December 2005, the National Labor Relations Board's alternative dispute 
resolution (ADR) program has assisted parties in settling unfair labor practice cases pending 
before the Board. For parties who have chosen to participate in the ADR program, mediators 
have assisted parties in reaching settlements in approximately 60% of the cases. The Board 
approved the parties' settlements in each of those cases. 

Participation in the Board's ADR program is voluntary, and a party who enters into 
settlement discussions under the program may withdraw its participation at any time. There are 
no charged fees or expenses for using the program. The Board will provide the parties with an 
experienced mediator, either a mediator with the Federal Mediation and Conciliation Service or 
the ADR program director, to faciUtate confidential settlement discussions and explore resolution 
options that serve the parties' interests. Depending on the parties' preference, the settlement 
conferences will be held in person, telephonically, or by videoconference. 

The Board established the ADR program in response to the success experienced by other 
federal agencies and the federal courts in settling contested cases through ADR, as well as the 
success of the NLRB's own settlement judge program at the trial level. In announcing the 
Board's decision to make the program permanent, the Chairman stated: 

ADR programs provide the parties with several benefits, including savings in time 
and money, greater control over the outcome of their cases, and more creative, 
flexible, and customized resolutions of their disputes. Settlement discussions 
conducted with the assistance of an ADR neutral may broaden resolution options, 
often by going beyond the legal issues in controversy, and may be particularly 
usefiil where traditional settlement negotiations are likely to be unsuccessful or 
have already been unsuccessful. Our experience with the pilot ADR program 
demonstrates that participation in the program provides the parties with a process 
for expeditiously resolving their disputes, which serves to effectuate the purposes 
of the Act. 

Features of the Board's ADR program include: 

• The Board will stay further processing of the unfair labor practice case for 30 
days from the first meeting with the mediator or until the parties reach a 
settlement, whichever occurs first. Requests for extension of the stay beyond the 
30 days will be granted only with the approval of and in the sole discretion of the 
mediator and the program director upon a showing that such an extension is 



supported by good cause. However, no case may be in the program for more than 
60 days. 

• The preferred method of conducting settlement conferences is to have the parties 
or their representatives attend in person, and therefore the mediator will make 
every reasonable effort to meet with the participants face-to-face at the parties' 
location. Settlement conferences by telephone or through videoconference may 
be held if the parties so desire. 

• Parties may be represented by counsel at the conferences, but representation by 
counsel is not required. Each party must have in attendance, however, a 
representative who has the authority to bind the party to the terms of a settlement 
agreement. 

• The parties may be asked to submit to the mediator a confidential memo setting 
forth what is in dispute between the parties, prior settlement efforts, and anything 
else that the parties would like to bring to the mediator's attention. The memo 
will be treated as a confidential submission unless the party that prepared the 
memo authorizes release to the other parties. 

• The mediator has no authority to impose a settlement. 

• Discussions between the mediator and the participants will be confidential, and 
there will be no communication between the program and the Board on specific 
cases submitted to the ADR program, except for procedural information such as 
case name, number, and status. 

• Nothing in the ADR program is intended to discourage or interfere with 
settlement negotiations that the parties wish to conduct outside the program. 

• Deadlines for filing pleadings with the Board will be stayed effective the date that 
the case enters the ADR program. In the event the case is removed from the 
program, the time period for filing will begin running again from where it left off. 

• Settlements reached are subject to approval in accordance with the Board's 
existing procedures for approving settlements. 

If you have questions about the program, or if your client would like to participate in the 
program, please contact the program director, Gary Shmners, at (202) 273-3737, or by email at 
garv. shiimers@NLRB. gov. 
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INTRODUCTION 

• "I continue to have issues with Mike Kiliszewski." 

• "I have addressed my concerns with [his supervisor] Larry Boyer and not much 

has changed." 

• "Mike screamed to me 'Where's your fucking 2°*^ shift maintenance guy?'" 

• "Then he told me to get the fuck out [of] his face." 

• "As I walked away Mike yelled 'Fuck you bitch.'" 

• "I feel Mike tries to intimidate me when I ask him for help." 

• "I find Mike to be very disrespectful to me.. 

• "I amafi*aidto askfor help..." 

These are the words of Norma Sanchez. She wrote them in an email she sent on Saturday, May 

6, 2017 to eight Challenge Manufacturing managers and supervisors, including Challenge's 

nationwide Vice President of Operations, and both the HR and Plant Managers for the facility in 

which she worked. In her email, she described being subjected to a profane tirade by 

maintenance technician Mike Kiliszewski simply because she told him to fix a broken machine. 

She concluded her email by stating "I would like for this behavior from Mike to stop." 

This was the first complaint Ms. Sanchez made during her four-year tenure at 

Challenge. In her experience, this was so extreme that in her words it made her feel "scared" and 

"really bad, like really bad because I was just trying to do my job." She had never been "cussed 

at" like that before while working at Challenge. 

Upon receipt of Ms. Sanchez's complaint, Ch^lenge's HR staff began conducting 

a comprehensive investigation, which included interviews with ten eye-witnesses to the incident 

on the night of May 5 between Mr. Kiliszewski and Ms. Sanchez. Mr. Kiliszewski was 



interviewed as part of this investigation, and he voluntarily produced to Challenge a pre-written 

statement intended to serve as a rebuttal to every allegation in Ms. Sanchez s email. 

But in his rebuttal, Mr. Kiliszewski did not deny that the alleged confrontation 

occurred. Further, he did not deny he had refused to fix the machine Ms. Sanchez asked him to 

repair. Worse stUl, he admitted that he had sworn at her, told her to "get the heh away" from 

him, rhetoricaUy asked her "where's your fucking second shift maintenance guy?" and told Ms. 

Sanchez that he didn't "take orders from [you,] only requests." Mr. Kiliszewski, in his 

statement, tried to justify his conduct towards Ms. Sanchez because respect isn t given, it s 

earned." After reviewing these admissions in light of all other available evidence (and also 

referring to multiple witness statements collected over the course of the investigation), 

Challenge's Vice President of Operations Keith O'Brien decided to terminate Mr. Kiliszewski's 

employment because "we couldn't continue to tolerate that type of behavior happening on our 

premises moving forward." On the whole, Mr. O'Brien concluded that Norma's account was 

believable, and Mr. KiHszewski's conduct was unacceptable. 

What Mr. O'Brien didn't consider was whether or not Mr. Kiliszewski engaged in 

union activity during his employment at Challenge, or whether Mr. Kiliszewski supported the 

UAW, the labor union that was in the process of organizing Challenge's eight manufacturing 

facilities across the country. There were two reasons Mr, O'Brien didn't consider such umon 

activity (apart from such activity being an unlawful reason for discharge prohibited by the Act). 

First, Mr. O'Brien had neither actual nor constructive knowledge about Mr. Kihszewski's 

support for the UAW at the time he made the decision to fue him. Maybe former members of 

Challenge's membership had known about Mr. Kiliszewski's vocal support for the UAW during 

2 



previous UAW organization drives at Challenge in 2010, 2013, and 2015, but Mr. O'Bnen, who 

was an external hire into Challenge in 2016, had never heard any such rumors. 

More fundamentally, however, Mr. O'Brien would not have cared that Mr 

Kihszewski supported the HAW even if he had known. The unusual facts of this case prove that 

assertion. Challenge and the UAW became partners to a broad, nationwide neutrality agreement 

in May of 2016. Under the terms of that neutrality agreement. Challenge agreed to conduct no 

union avoidance campaign, to extend recognition in each of its plants upon submission of proof 

of majority support through card check, and to promptly bargain collective bargaining 

agreements with each newly-recognized unit on a plant-by-plant basis. And there has been no 

allegation that Challenge ever went back on the promises it made through that Agreement; under 

Mr. O'Brien's short tenure as VP of Operations, Challenge voluntarily extended recognition in 

four of its eight facilities, had successfully ratified four collective bargaining agreements with the 

UAW, and was in the midst of negotiating another at Challenge's Pontiac location when Mr. 

Kiliszewski was fired. Put simply. Challenge lacked the motivation to discriminate against Mr. 

Kiliszewski for supporting the UAW - Challenge's historical position of opposition towards the 

union stopped the day the 2016 Neutrality Agreement was signed. 

Nevertheless, Mr. Kiliszewski and the General Counsel allege in this case that 

Challenge terminated Mr. Kihszewski's employment because of his umon activity, or for his 

general support for the UAW, in violation of Section 8(a)(3) of the National Labor Relations 

Act. The charge is meritless, and should be dismissed for each of the following, independent 

reasons: 

3 



• Neither Mr. O'Brien nor Ms. Sanchez knew about Mr. Kiliszewski's support for the Union, 

and the general knowledge about Mr. Kiliszewski's historical support for the UAW cannot be 

imputed to either Challenge supervisor under the circumstances. 

- The General Counsel cannot meet its burden of proving that Challenge held umon ammus in 

this case. The Supreme Court has been clear. To violate the Act, a necessary element is that 

the employer discharge the employee to "discourage membership" in the union. See. e.g., 

Radio Officers v. NLRB. 347 U.S. 17, 42-43 (1954). Yet, the allegation that Challenge 

harbored union animus is extremely untenable in the context of this case. Challenge has 

partnered with the UAW pursuant to a nationwide neutrality agreement, under which the 

UAW has organized the majority Challenge's plants and bargained all four collective 

bargaining agreements. The UAW also has neither joined Mr. Kiliszewski in the prosecution 

of this charge, nor did they bring any charge of their own concerning ChaUenge's decision to 

terminate him. Moreover, the General Counsel's only evidence of union animus comes firom 

a single, disputed, and innocuous statement allegedly made by one Challenge supervisor to 

another: that Mr. Kiliszewski "was being watched" because of bis umon activity. The 

witness who allegedly made this statement denies saying so with no motive to be dishonest. 

And the record proves that all observation of union activity was motivated not by union 

animus, but by Challenge's desire to ensure that both the union and Challenge's own 

supervisors were complying with the terms of the Neutrality Agreement. Accordingly, the 

General Counsel has not met its prima facie burden that Challenge discharged Mr. 

Kiliszewski to discourage membership in the UAW. 

• Even if the General Counsel was able to prove its prima facie case, Challenge successfully 

carried its own evidentiary burden by proving that it would have terminated Mr. 
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Kiliszewski's employment even absent his support for the UAW. Challenge carried out a 

thorough and comprehensive investigation after it received Ms. Sanchez's emailed 

complaint, and during that investigation Mr. Kiliszewsld admitted he used language against 

Ms. Sanchez that was profane, derogatory, and disrespectful; admitted that he refused to do 

the work she instmcted him to perform; and failed to take any accountability for his actions. 

Further, none of the excuses he offered (either during the investigation or subsequent to it) in 

an attempt to justify his conduct were exculpatory. Under the circumstances. Challenge was 

left with little choice hut to terminate Mr. Kiliszewski's employment. Ms. Sanchez felt 

intimidated, scared and "really, really bad" and Challenge concluded that there was reason to 

believe that if Mr. Kiliszewski was returned to work, faced with similar circumstances he 

would repeat the conduct. 

• There is no evidence suggesting that Challenge's rationale for terminating Mr. Kiliszewski s 

employment is pretextual. The General Counsel failed to demonstrate that any similarly-

situated employee who engaged in the same conduct was treated differently. Also, the record 

contains evidence demonstrating that Challeuge has terminated employees for directing 

profanity against co-workers or supervisors and for insubordination in the past. Further, both 

Mr. Kihszewski and some of his co-workers who also supported the UAW during prior 

organization campaigns were never previously disciplined by Challenge, even though 

Challenge knew about their pro-union conduct. 

• Mr. Kiliszewski's profane and egregious conduct towards Ms. Sanchez removed him from 

the protections of the Act. Challenge's legal and ethical obligations requires it to maintain a 

workplace that is free of unlawful harassment to the maximum possible extent. Continuing 

Mr. Kiliszewski's employment is contrary to those obligations. 
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For each of these reasons, Mr. Kiliszewski's Section 8(a)(3) claims against Challenge must be 

dismissed in full and with prejudice. 

STATEMENT OF FACTS 

A. Background 

Challenge Manufacturing is a Tier 1 automobile component manufacturer and 

supplier. Challenge specializes in creating and producing superior structural and safety 

components for a wide variety of different consumer and commercial vehicles. (Tr. v.2 at 254^). 

It operates manufacturing facilities both nationwide and globally, and is one of the largest 

employee-owned companies in the United States. (7d.). 

Challenge operates eight manufacturing facilities in the United States. (Tr. v.2 at 

383). Each of the eight facilities is assigned a particular number - Plants I, 2, and 3 are all 

located in Walker, Michigan; Plant 4 is located in HoUand, Michigan; Plant 5 is in St. Louis; 

Plant 6 is in Irving, Texas; Plant 7 is in Kansas City, Missouri; and Plant 8 is in Pontiac, 

Michigan. (Tr. v.2 at 254). Of these facilities, Plant 4 in HoUand is one of the largest. The 

Holland facility is 600,000 square feet in size, and employs one thousand employees at Ml 

capacity. (Tr. v.2 at 384). These employees are organized across three shifts, which produce 

parts around the clock. Due in part to the size of the facility as compared with the population of 

the City of HoUand itself, Plant 4's workforce is extremely diverse. (Id.). As Keith O'Brien, 

Challenge's Vice President of Operations testified during the hearing. Plant 4 is "a small citf 

with a workforce comprised of "[ejvery race, gender, ethnicity; it's there." (Tr. v.2 at 385). 

As with many automotive manufacturing facilities across die country, Plant 4 is 

characterized by its extraordinarily high employee turnover rate. (Tr. v.2 at 254). As Mike 

1 Citations to the hearing transcript are designated with a Tr., followed by the volume number and the page number. 
The referenced citation, for example, refers to cited testimony appearing on page 254 of volume 2 of the transcnpt. 
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Tomko, Vice President of Human Resources, explained at the hearing, the Holland plant's 2017 

turnover "was 200 percent, meaning out of the entire population of employees, we cycled 

through two times that number of people both voluntarily and involuntarily. That consists of 

full-time regular employees along with temporary agency employees that are eligible to become 

full-time employees. That's our hiring practice." (Tr. v.2 at 254-255). 

B. Thp History of Union Activity at Challenge 

Throu^out most of its history, none of Challenge's domestic manufacturing 

facilities were unionized. Beginning in 2010 at the latest, however, union activity began 

occurring in some of ChaUenge's facilities. (Tr. v.l at 152). In Challenge's Holland facihty, for 

example, employees engaged in organizing drives in 2010, 2013, and 2015 after contacting the 

United Auto Workers ("UAW") for the purpose of coordination and support. (Tr. v.l at 18; 

152). The 2015 organizing drive developed to the point that approximately thirty-five Challenge 

employees signed a letter of intent and presented it to the Holland facility s plant manager, 

expressing their desire to be represented by the UAW. (Tr. v. 1 at 20; GC Ex. 2). 

Mike Kiliszewski, the Charging Party in this case, was an integral part of leading 

the UAW's organization efforts at the Holland plant. As Mr. Kiliszewski testified during the 

hearing, the 2013 organizational campaign began after he "contacted the UAW with interest m 

forming a union." (Tr. v. 1 at 18). Mr. Kiliszewski testified that he was involved in "a couple" of 

meetings during this campaign, and also orchestrated the signing of authorization cards. {Id.). 

Although the 2013 organizational campaign was ultimately unsuccessful, Mr. KiUszewski 

renewed his efforts in 2015 and reached out to the UAW again, scheduled UAW-sponsored 

meetings, collected authorization cards, and talked to a "couple of hundred Challenge 

employees about the Union in the Holland plant. (Tr. v.l at 19-20). He testified that 

Challenge's supervisors and managers knew about his support for the UAW and his involvement 
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in at least the 2015 campaign, allegedly because he "wore UAW paraphemaUa [and] shirts, [] 

had stickers, [and] wore hats." (Tr. v.l at 20). Mr. Kiliszewski also was one of the employee 

signatories to the 2015 letter of intent. (Tr. v.l at 21). Eric Mathews, one of Mr. Kiliszewsld's 

co-workers, one of Mr. Kiliszewski's friends, and a fellow maintenance technician, testified that 

he also participated in the UAWs organizing campaign in Holland during 2015. (Tr. v.l at 94; 

153). Mr. Mathews also signed the letter of intent that year, informing Challenge's management 

that he was part of the UAW organizing efforts. {Id.). 

Challenge initially elected to oppose the UAW's organizing drives. During the 

2015 organizing campaign at the Holland facility, for example. Challenge conducted an 

oppositional campaign. (Tr. v.l at 21). This campaign included promulgation of literature 

intended to persuade Challenge's employees not to vote to unionize. (GC Ex 14). The UAW's 

2015 campaign was ultimately unsuccessful. 

C. Challenge and the UAW Execute a Neutrality Agreement 

But Challenge's labor relations strategy changed shortly after the UAW won an 

election to represent employees at Plant 5 in St. Louis, which ended up being Challenge s first 

unionized facility in the United States. (Tr. v.2 at 255). Diverging from its former position of 

union avoidance. Challenge and the UAW negotiated and executed a nationwide neutrality 

agreement in May of 2016. (Tr. v.2 at 257; R Ex 5). The purpose of the 2016 Neutrality 

Agreement, as stated on its face, was to "enhance an efficient organizing process and maintain 

stable labor relations." (R Ex 5 at 1). 

The 2016 Neutrality Agreement was designed to create an overall atmosphere "of 

mutual respect" between Challenge and the UAW and would, by its terms, cover any attempt by 

the UAW to represent employees at my of Challenge's eight manufacturing facilities across the 

country. The Agreement created a "constructive relationship" between Challenge and the UAW, 



and provided the UAW with broad and far-reaching access into Challenge's facilities. (R Ex 5, ̂  

1(b)). Pursuant to the terms. Challenge agreed to the foUowing conditions, all of which granted 

the UAW and employees who supported the UAW far greater rights than those statutory 

protections provided by law; 

• Challenge's promise to "not engage in any communication or conduct which, directly 

or indirectly, demonstrates or implies opposition to unionization of its employees or 

to the UAW" (See R Ex 5,111(a)); 

• Challenge's agreement to provide the UAW with a comprehensive list of all 

production and maintenance employees in each facility upon request (See R Ex 5, ^ 

2); 

- An entitlement for the UAW to enter employee break rooms at each of Challenge's 

eight facilities with 48 hours of notice for the purpose of speaking with employees 

(See R Ex 5,13); 

• A one-time opportunity for the UAW to enter each facUity and conduct a 40-imnute 

meeting with all assembled Challenge employees during paid, working time, and in 

the absence of any Challenge managers or supervisors (See R Ex 5, T| 4); 

• Challenge's agreement to extend recognition to the UAW upon demonstration that a 

simple majority of Challenge's employees support the Union as established by a card 

check without holding an official election (See R Ex 5, t 5-6); and 

• The obligation to commence bargaining with the UAW after certification of majority 

status (See R Ex 5, 7). 

In exchange, "[t]he UAW and the Company agree[d] that a new organization campaign will not 

enirnmenee at a new facility owned bv the Company nntil ratification is reached at the previoualY 
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organizedfealitx." (See R Ex 5, H 9) (emphasis added). This particular provision meant that the 

UAW agreed "to only organize one facility at a time, and not to commence another activity until 

ratification [of a collective bargaining agreement] has been completed at the location that they re 

currently bargaining." (Tr. v.2 at 259). Mr. Mathews, who was involved in several UAW 

campaigns, concurred in this assessment - he testified that Challenge's neutrality agreement with 

the Union meant that the UAW "only could work from one shop at a time." (Tr. v.l at 155). 

The neutrality agreement was slated to last for no shorter period of time than two years followmg 

ratification, after which time either party could unilaterally terminate it. (R Ex 5,18). 

It is uncontested that both Challenge and the UAW adhered to the terms of the 

2016 Neutrality Agreement for aperiod of time following its execution. Following Challenge's 

extension of recognition to the UAW at the Irving, Texas plant, the parties successfhlly ratified a 

collective bargaining agreement covering that facility following negotiations, which began in 

October of 2016. (Tr. v.2 at 255). The UAW was also recognized as the exclusive bargaming 

representative for covered employees at Challenge's Kansas City, Pontiac, and Walker Plant 3 

facilities in the following months. (Tr. v.2 at 256). The parties also successfully negotiated 

CBAs in each of those facilities, except that the parties remained in negotiations in Plant 3 as of 

the date of the hearing. {Id.). 

o. OrfTanizational Activity Occurs in Holland in 2017 

During early 2017, Challenge and the UAW were in the process of negotiating a 

coUective bargaining agreement at Plant 8 in Pontiac, Michigan. (Tr. v.2 at 259). But despite 

the 2016 Neutrality Agreement's prohibition on simultaneous union activity in multiple facilities, 

Mr. KiUszewski admitted that he and other Challenge employees engaged in organizational 
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activity in Holland during "sometime in March or April" even as Challenge and the UAW 

bargained a contract across the state in Plant 8.^ (Tr. v.l at 26). As Mr. Kihszewski testified: 

We contacted Danny Trull [the UAW's lead organizer] and 
Espiranza in regards that the other plants down south and the 
Pontiac plant were UAW and we wanted to know whether or not 
the Holland plant was coming up. 

{Id.). Mr. KiliszewsM facilitated card signing, held "a couple of meetings," discussed the UAW 

with Challenge employees in Holland, wore UAW shits and hats, and affixed skilled trades 

UAW stickers to his toolbox. (Tr. v.l at 26-27). Mr. Mathews was also involved with "start[mg 

the] campaign." (Tr. v.l at 155). Mr. Kiliszewski acknowledged that he knew of the existence 

of the 2016 Neutrality Agreement at the time he engaged in this conduct. (Tr. v. 1 at 27). 

Challenge became aware that this organizing activity was occurring in the 

HoUand facility sometime in April of 2017. (Tr. v.2 at 259). Challenge was concerned about 

this activity - not because it was pro-UAW or in furtherance of organization of the plant, but 

because "it was a very clear breach of the neutrality agreement. (Tr. v.2 at 260). The UAW 

had agreed to not begin any organizing activities at the two remaming non-union facilities until 

after negotiations were concluded in Pontiac. 

In response. Challenge first took steps to ensure that all of its managers and 

supervisors were complying strictly with (he terms of the 2016 Neutrality Agreement and with 

the statutory requirements of the NLRA more generally. In this respect. Challenge's response to 

the allegations of union activity differed starkly fiom previous campaigns - Challenge took no 

steps to oppose the activity by engaging in union avoidance of its own due to the terms of (he 

Agreement. As Mr. Tomko testified: 

2 Challenge and the UAW reached a collective bargaimng agreement covering the Pontiac facility on June 6, 2016. 

(Tr, v.2 at 260). 
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Q: And when Challenge became aware in April 2017 that there 
was organizing going on in Holland, did you do anything in the 
plant? 

A: Yes. We conducted a management training session, awareness 
training of the neutrality agreement, along with the responsibilities 
that the leadership team has as it relates to the NLRA. 

Q: You say the neutrality agreement... What did you say to the 
managers about the neutrality agreement? 

A: Well, we explained basically the highlights of the neutrality 
agreement, that the neutrality agreement exists, and that if 
employees ask supervisors or managers what their opinion is or 
what they think of it, that they're supposed to say we have a 
neutrality agreement with the UAW, and this is your decision, this 
is your choice, and we're not going to be involved. 

Q: Were they instructed not to say anything negative about the 
UAW? 

A; Yes, they were instructed not to say anything negative. 

(Tr. V.2 at 260-261). Mr. Tomko testified that he believed this training occmTed on or around 

April 21,2017. (Tr. v.2 at 269). 

E. Carl Leadingham is Accused of Acting Coptrary to Challenge's Management 
Training 

Shortly after Mr. Tomko conducted his training sessions with Challenge's 

supervisory staff, several management employees began to submit reports to HR when they 

observed organizational conduct occurring on the shop floor that could have violated the terms of 

the 2016 Neutrality Agreement. As Mr. Tomko testified, these reports were filed because 

Challenge was "gathering information as it relates to a breach of the neutrality agreement," 

because "[f]or the UAW to commence an organizing campaign while we were in the middle of 

negotiating a collective bargaining agreement in Pontiac was certainly a clear violation of the 

neutrality agreement." (Tr. v.2 at 272-273). Two such examples of conduct which might 

provide evidence of a breach were submitted by Maintenance Supervisor Craig Ritter, who 
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reported to Challenge's HR that organizational activity may have been occurring in the Holland 

plant. (GC Ex 20). Specifically, Mr. Ritter stated that he had heard rumors^ on the shop floor 

that Mr. Kiliszewski was distributing authorization cards and holding off-site organizational 

meetings with employees. Mr. Ritter specified in his statements that this "was information 

passed on to me but not witnessed by me."^ (GC Ex 20). More notably, however, Mr. Ritter 

reported that Challenge Group Leader Carl Leadingham may have been involved in conducting 

this UAW activity. 

Mr. Leadingham's alleged participation in organizational activities was 

significant not because Challenge intended to oppose future attempts on the part of the UAW to 

organize the Holland plant, but because of Mr. Leadingham's position and status with Challenge. 

As Mr. Tomko explained during the hearing: 

Obviously, because of the neutrality agreement, we were very 
concemed that Carl Leadin^am was allegedly participating in 
UAW meetings. That would be a violation of our neutrality 
agreement, as well as a violation of the National Labor Relations 
Act because [Carl is] a supervisor.^ 

(Tr. V.2 at 267). As Mr. Tomko reiterated on cross, this was significant due to "the fact that this 

says Carl Leadin^am, who was a supervisor, I think it was important for us to know because 

that flew in tiie face of the training that we provided our leadership." (Tr. v.2 at 272). 

Accordingly, Mr. Tomko suspended Mr. Leadingham pending investigation on 

April 25, 2017. (Tr. v.l at 134). As part of the investigation, Mr. Tomko "questioned [Carl] 

about his involvement, and he denied any involvement." (Tr. v.2 at 267). Mr. Leadingham 

^ Although Mr. Ritter filed his reports on April 28 and May 1 of 2017, his April 28 report demonstrates that he heard 
rumors about Mr. Leadingham's involvement with dishibuting UAW authorization cards the prior week. (GC Ex 
20). 
^ Mr. Kiliszewsld's own testimony during the hearing proves that these rumors were true. (Tr. v.l at 26-27). 
^ Although Mr. Leadingham protested his status as a supervisor on occasion. Challenge introduced documentation at 
the hearing proving that he was so classified. (R Ex 33), Ms. Compeau also testified that Mr. Leadingham was 
made a supervisor as ofNovember 21, 2016. Moreover, the parties stipulated to his supervisory status. 
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prepared a witness statement as part of this mvestigation, in which he stated that he had been 

"falsely" accused of involvement with the UAW. (R. Ex 34).' Challenge investigated the matter 

and ultimately concluded that Mr. Leadingham never participated in any insubordinate conduct 

because Mr. Tomko "found him to be credible" "after talking to him... He denied all the 

allegations. We couldn't prove otherwise." (Tr. v.l at 268). Challenge Ufted Mr. Leadingham's 

suspension and provided back pay for all the scheduled shifts he had missed durmg his 

suspension. Qd.). Mr. Tomko testified that "there's nothing in his file about this. He was 

cleared." ijd.). 

F. rhalleupe Notifies the UAW that the 2016 Neutrality Agreement Had Been 
Violated 

Shortly after Challenge conducted the management training sessions, Challenge 

also contacted the UAW about the breach. (Tr. v.2 at 259). Mr. Mathews testified that the UAW 

resnnnded bv instructing the Challenge employees conducting the organizational campaipi m the 

TTn11.nd Plant to ce.se their omanizatioual activity. (Tr. v.l at 164). As Mr. Matthews 

explained, this was "due to the Company's agreements with the Union... so we had to cancel our 

activity there at Plant 4." (Tr. v.l at 155). 

Based on the breach, the UAW and Challenge met about the 2016 Neutrality 

Agreement. (Tr. v.2 at 261-263). Those meetings resulted in an amendment to the Agreement 

dated September 15, 2017. The preamble specificaUy verifies the amendment was bargamed due 

to "various issues that have arisen during the implementation" of the 2016 Neutrality Agreement. 

(R Ex 6). The Amendment also specificaUy contains provisions addressing organizational 

' Mr Leiuiingham adimtted during his testinicuy at tire hearing that he did in fact Mk to ote 
UAW in derogation of ChaUenge's supervisor training (Tr. v.l at 135). This demonstrates Mr. Leadmgh 
willingness to disregard the truth, and undermines his credibility as a witness. 
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activity which was slated to occur at the Holland facility. (See R Ex at ^6). The Amendment 

extended the neutrality agreement until at least October of 2018."^ 

G. Norma Sanchez Sneaks Up 

Keith O'Brien, Challenge's Vice President of Operations, woke up around 6 AM 

on Saturday, May 6, 2017. (Tr. v.2 at 388). He checked his work email account, and read an 

email message from Norma Sanchez, a Production Supervisor working the second shift at 

Challenge's Holland facihty. {Id.). Ms. Sanchez had emailed Mr. O'Brien (along with 

Challenge HR Supervisor Darlene Compeau, Maintenance Supervisor Jeff Glover, Production 

Supervisor Joe Maynard, third shift Maintenance Manager Larry Boyer, second shift Production 

Superintendent Tom Phipps, and several other management employees) at 1:08 AM that 

morning. (R Ex 8). 

Subject; Mike Kihszewski 

I continue to have issues with Mike Kiliszewski. I have addressed 
my concerns with Larry Boyer and not much has changed. Today 
around 10:00 PMI asked Mike to come to restart w079 [a machine 
in Area 1]. Mike was in the area 1 maintenance area talking with 
another maintenance person... After around 10 minutes, w079 
was still down and I went to Mike still [in] the maintenance area 
talking. T said Mike I need you to go fix 19. Mike screamed^ to 
me Where's vour fucking 2*"^ shift maintenance guv? I told him 
that they were working in other cells... I told Mike this is why I m 
asking you. Mike said You're not mv boss, vou don't tell me what 
to do. Then he told me to get the fuck out lofl his face... As I 
walked away Mike veiled Fuck vou bitch. I feel Mike tries to 
intimidate me when I ask him for heln. I frnd Mike to be very 
disrespectful to me and I am afraid to ask for help because he give 
me bad attitude. I have a witness statement from an employee who 
also heard Mike call me names... 1 would like for this behavior 
from Mike to stop. 

As argued in greater detail in Section C of the Argument section below, this undisputed cooperation between the 
UAW and Challenge severely undercuts the General CounsePs ability to prove that Challenge harbored union 
animus in this case. 
8 Ms. Sanchez clarified that Mr. Kiliszewski 'hvas shouting. Like he was not talking normal. Like he was just -
he's raised his voice to me" "[r]eally loud." (Tr. v.2 at 222). 
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(R Ex 8) (emphasis added). 

At the hearing (which was held over a year after she sent her emailed complaint to 

Challenge), Ms. Sanchez's testimony was entirely consistent with her nearly-contemporaneous 

description^ of the event: 

Q: [] Could you please tell the Administrative Law Judge what 
happened that evening at work? 

A: Okay. I was at work. I was in my area. And one of my 
employees came in and asked me that he needed maintenance for 
welder 79. I went in for maintenance. My maintenance for second 
shift was busy working in another cell, so I seek Mike 
[Kiliszewski]. I see him in area 1 maintenance area, and I went 
and asked for help. I ask him if he can come and fix 79, welder 79. 
And then I walk away. 

And then I went around my area. Second time I came and I told 
Mike 79 still down, I need [you] to go and come fix 79. And he 
said 'Where's your fucking second shift maintenance guy-' I said 
'they're working in other ceUs, 89,108, and []8 that was down, and 
my second shift maintenance was working on those cells, 'that's 
why I'm asking you for help, Mike.' And then he told me 'you're 
not my boss. You don't tell me what to do.' And I said, 'well, I 
need you to come and fix my machine, my welder.' And he said 
'get the fuck out of my face.' And I say 'I'm going to go teU your 
boss.' When I was walking away, he said'fuck you, bitch' And 
then I just went and looked for his boss. 

Q: But after you walked away, did you report the incident? 

A: Yes. I went and talked to [Mr. Kihszewski's] boss, Larry 
Boyer. 

Q: Okay. 

A: And I went and talked to him, and I tell him what's happened. 
And then I decide to write a statement and send it to HR, to my 
boss, my boss Dean [Bettendorf] and other people. 

^ During the hearing, Ms. Sanchez offered the testimony quoted below prior to being directed to review (R Ex. 8). In 
other words, she testified about the incident from her memory and without aid other May 6 emailed statement. 
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I 

(Tr. V.2 at 218-219). Ms. Sanchez testified that Mr. Kiliszewski "always have an attitude with | 

her during prior interactions throughout her time at Challenge. (Tr. v.2 at 225). But she also 

stated that he had "never cuss me out before, only that day." (Tr. v.2 at 225-226). She testified 
j 

that Mr. Kiliszewski made her "feel scared" during their encounter on May 5, 2017 because of 

his attitude. (Tr. v.2 at 225). 

Q: Have you ever been cussed out like that before at Challenge? 

A: No. 

Q: How did that make you feel? 

A: Really bad, like really bad because T was iust trying to do my job. 

(Tr. v.2 at 226) (emphasis added). 

The emaU Ms. Sanchez wrote to Challenge was the first complaint she ever raised 

to Challenge's management concerning any other employee during her four years working with 

the company. (Tr. v.2 at 217; 400). As she testified at the hearing, she wrote the email because 

of the way Mr. Kiliszewski "talk[ed] to me that day." (Tr. v.2 at 219). She denied that anybody 

told her to draft the email, and that anybody else had written the email for her. {Id.) She also 

stated that she made the decision to draft the email because "1 didn't want it to happen again. 

That's why I decided to write this statement." (Tr. v.2 at 219-220) (emphasis added). 

H. Challenge Receives Norma Sanchez's Harassment Complaint 

What Mr. O'Brieu read in Ms. Sanchez's email immediately "concerned" him 

(Tr.v.2at388): 

Q: What concerned you about [the email]? 

A: The nature of what was written. It's not a - it's not a good -1 
mean this is not how normal people interact with each other. This 
is not how my plant, that's how I look at it, this is not how — the 
type of interaction I can allow to go on. It doesn t send the right 
message. It's not the way the community -1 want our commumty 



looking at us... Plus. I iust didn't want a female employee - I 
didn't want her to have concern waUdng back into that plant to be 
able to do her job... 

(Tr. V.2 at 389) (emphasis added). Accordingly, Mr. O'Brien called Darlene Compeau, 

Challenge's HR Manager at the Holland plant, who was also a recipient of the email. {Id,). 

Mr. O'Brien "started assessing what we needed to do immediately," with 

particular emphasis on determining "would these two employees be coming into contact agmn 

with each other before we could get some level of investigation or intervention." (Tr. v.2 at 

389). Mr. O'Brien analyzed each employee's schedule, and determined when the pair would 

meet again - "everything was about protecting" Ms. Sanchez, because "that was the biggest 

concern." (Tr. v.2 at 390). Mr. O'Brien then instructed Ms. Compeau to open an investigation. 

{Id.). 

I. Ms. Compeau Begins Her Investigation 

Ms. Compeau testified that, upon reading Ms. Sanchez's email after Mr. O'Brien 

contacted her, she was "shocked" at the email's contents because of "the aggression that was 

used and the refusal to do the work ~ the whole context of it." (Tr. v.2 at 285). On the following 

Monday morning, Ms. Compeau arrived at work and found a document on her desk. (Tr. v.2 at 

286). This document, written and signed by Challenge Production Operator David Napier, was 

extremely straightforward: 

10:25 pm 5-5-17 

I David Napier heard maintenance man (Mike) tell Norma Fuck 
Yon Bitch while in a screaming match. 
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(R Ex 14)^®. Ms. Sanchez testified at the hearing that this was the witness statement she 

referenced in her email to Mr. O'Brien and Ms. Compean. (Tr. v.2 at 232). Mr. Napier provided 

Ms. Sanchez the statement on the night of the incident with Mr. Kiliszewski, and Ms. Sanchez in 

turn left a copy of the document on Ms. Compeau's desk over the weekend. (Tr. v.2 at 232-233). 

Although Ms. Compean also intended to interview Mr. Kiliszewski that Monday, Mr. 

Kiliszewski called in and was absent ftom his shift beginning on Sunday night and ending 

Monday morning. (Tr. v.2 at 286; also see R Ex 9 at 2). 

J. Challenge Tnterviews Mr. Kiliszewski 

On Tuesday, May 9, 2017, Jeff Glover, Challenge's Maintenance Manager for the 

Holland facility, asked Mr. KiHszewski to come with him to a conference room, where Mr. 

Glover and Ms. Compeau sat down to interview Mr. Kiliszewski about the alleged conflict with 

Ms. Sanchez. (Tr. v.2 at 288; 361). 

Ms. Compeau and Mr. Glover each testified at the hearing about what happened 

during this meeting, and each of their stories was consistent. Mr. Glover recalled that Ms. 

Compeau introduced herself to Mr. Kiliszewski. (Tr. v.2 at 361). Shortly after the three sat 

down, Mr. Kiliszewski pulled out a tape recorder and placed it on the table. (Tr. v.l at 41; v.2 at 

289; 361). Ms. Compeau told Mr. Kiliszewski that he was not authorized to tape record the 

conversation under Challenge's policies. (Tr. v.2 at 289). Mr. Kiliszewski protested, claiming 

that he had a federal right to tape record the proceedings, which Ms. Compeau refuted. {Id.). At 

The copy of (R Ex 14) introduced into evidence at iiial contains an additional notation at the bottom of the page 
Mr mpTer-s » Uo«ed by . d.te of 5/11/17 Doring the Sanchez ^ 
this notation, claiming at first that she received the document on this date. (Tr. v.2 at 233). This, of coum , 
contradicted her earlier testimony and implicitly contradicted her email. ^Hch she clmmed to h^e 
Napier's prior to writing her emailed complaint, which was sent on May 6. 2017. (Tr. v.2 at 232-234). Ms. 
re^ed her mistake during the hearing, and clarified that the date at the top of the document was the date shea the 
statement was written (Tr. v.2 at 234). Further, Ms. Con^eau testified that the signature and date were not present 
when she first received the docmnent, and that she engaged second shift superintendent ^m Phipps to 
with Mr. Napier on May 11 in order to verify the docnmenfs authenticity, and she asked Mr. Phipps to gattier Mr. 
Napier's signature and date to prove the authenticity. (Tr. v.2 at 286-287). 
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I I 

this point, both Ms. Compeau and Mr. Glover agree that Mr. Kiliszewski became aggressive with 

Ms. Compeau. (Tr. v.2 at 289-290; 361). InMs. Compeau's words; 

[H]e was being very aggressive and made me so uncomfortable. 
And I am not - how do I say this, I'm not a meek individual. And 
I have been doing this for a very long time. And I have in my 25-
plus years, I've never had somebody treat me that way when I was 
just trying to get to the bottom of something. I'm trying to help 
them. And he was not having any of it. 

(Tr v.2 at 290). Ms. Compeau explained that Mr. Kiliszewski expressed his displeasure towards 

her at this time by "[T]aismg his voice, refusing not to record, [and] demeaning me... He 

wouldn't even look at me. He, I mean, turned his back to me so - he turned his back to me. 

(Id.). This was consistent with Mr. Kiliszewski's demeanor towards Ms. Compeau during the 

entirety of her interview with him. In Ms. Compeau's words: 

When I would ask him questions, tell me what occurred on Friday 
nighty he wouldn't look at me. He wouldn't address me. He 
treated me very similar to the way that he treated — to the way he 
treated Norma [Sanchez] based on the information that I had in -1 
really didn't have any other information other than this. 

(Tr. v.2 at 289). Ms. Compeau left the interview room to find Mr. O'Brien. (Id.). Mr. O'Brien 

testified that Ms. Compeau told him at this time that 'Things are escalating quickly, and 1 need 

you to get involved." (Tr. v.2 at 391). Mr. O'Brien walked back with Ms. Compeau to the 

conference room. (Id.). He reiterated to Mr. Kiliszewski that he was not authorized to tape the 

meeting. (Tr. v.2 at 392). Mr. Kihszewski relented and removed the batteries from the recorder. 

(Id.). Mr. Kiliszewski asked for a union witness, and requested Mr. Mathews to attend the 

meetiug. (Tr. v.2 at 42). Mr. Mathews had already left for the day, so Mr. O'Brien offered to 

suspend the meeting until the foUowing day. (Tr. v.2 at 399). Mr. Kiliszewski declined, telling 

the Challenge team "okay, well, let's get this over and done with, so I ... proceeded with their 

investigation." (Tr. v.l at 42). 
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At this time, Mr. Kiliszewski produced a piece of paper and set it on the table. 

(Tr. V.2 at 291). The paper was a copy of the email Ms. Sanchez had sent to multiple recipients 

on May 6 (R Ex 8), except that Mr. Kiliszewski had handwritten numbered, line-by-line rebuttals 

to various allegations made by Ms. Sanchez^^ in her email. (GC Ex 3; Tr. v.2 at 291, 362, 392-

393). Mr. O'Brien explained that when Mr. Kiliszewski first produced this document, his eyes 

immediately noticed Larry Boyer's name at the top of the page. (Tr. v.2 at 393). Although Mr. 

Kiliszewski had not been a recipient of Ms. Sanchez's email, Mr. Boyer (who was Mr. 

Kiliszewski's direct supervisor) had been. This fact "concemed" Mr. O'Brien "immediately" 

because "how did this statement from this email that was not addressed to Mike [Kiliszewski], 

how did it get into his hands. And why is Larry [Boyer's] name at the top of it?" (Tr. v.2 at 

394). Mr. O'Brien asked Mr. Kiliszewski "at least twice, two times if not three times how he 

had obtained the email, but Mr. Kiliszewski refused to answer each time. (Tr. v.2 at 397). Mr. 

Kiliszewski admitted for the first time during the hearing that Mr. Boyer had in fact provided the 

email to him the night of the incident. (Tr. v. 1 at 44). 

After producing his rebuttal document, Mr. Kiliszewski went through the 

document." (Tr. v.2 at 291). Based solely on his own written rebuttal as presented to Challenge 

during this meeting, the following facts were exnlicitlv admitted to by Mr. Khiszewski: 

• Ms. Sanchez approached Mr. Kiliszewski on more than one occasion to receive 

maintenance help on welding machine 079. (GC Ex 3 at #4). 

- A conflict between Ms. Sanchez and Mr. KiHszewski began in the presence of Mr. 

Mathews at 10:23 PM when Ms. Sanchez asked him to fix the machine. This was not 

the first time Ms. Sanchez told Mr. Kilizewski to fix machine 079. (GC Ex 3 at #4). 

" Mr. Kiliszewski admitted during the hearing that this was how he intended his rebuttal statement to read. (Tr. 
v.l at 71). His handwritten portion was intended to refute Ms. Sanchez's individual allegatio^, with his own 
specific statements intentionally refuting specific statements raised by Ms. Sanchez in her own email. 
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• Mr. Kiliszewski aUeged that Ms. Sanchez began "pushing the limits and leading mto 

a hostile work environment" when she said to him at 10:23 PM "Mike I need you to 

go fix 79." (GC Ex 3 at #5). 

• Mr. Kiliszewski admitted to telling Ms. Sanchez "where's your fucking second shift 

maintenance guv?" (GC Ex 3 at #5) (emphasis added). 

• After Ms. Sanchez aUegedly told Mr. Kiliszewski that other second shift maintenance 

employees were fixing other machines, Ms. Sanchez allegedly didn t ask she 

demanded and her exact words [were] 'You'll do what I say, when I say. (GC Ex 3 

at #7). In response, Mr. Kiliszewski told Ms. Sanchez: "We don't take orders from 

you, only requests." (GC Ex 3 at #8) (emphasis added). 

• Mr. Kiliszewski then told Ms. Sanchez "to get the hell away from me."^^ (GC Ex 3 at 

#9) (emphasis added). 

• Mr. Kiliszewski responded to Ms. Sanchez's allegation that she had told him to fix 

machine 079 by writing that Ms. Sanchez's "demand" was "clearly unprofessional 

and disrespect[ful]on Nonna [Sanchez's] behalf. Another example of inexperience." 

(GC Ex at #9). 

- Ms. Sanchez wrote in her email that "Mike tries to intimidate me when I ask him for 

help." Mr. Kiliszewski's response to this allegation was: "Respect isn t given, it s 

earned." (GC Ex at #13) (emphasis added). He also claimed in his statement that "I 

don't intimidate anyone, if any super requests my assistance I do as they need. (GC 

2 Although this is what is in Mr. Kiliszewski's written statement, during his direct examination Mr. Kihszews^ 
claimed that he told Mr. Glover, Mr. O'Brien, and Ms. Compeau on May 9 during his investigatoiy mterview ^at he 
iCtuaUy said to "get the hell out of my face" on the night in question. (Tr, v. 1 at 42). This statement is closer to Ms 
Sanchez's recollection, which was that Mr. Kiliszewski told her to get the "fuck out of his face. (R Ex 8). 
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Ex at #12). In order to receive his help, Mr. Kiliszewski claimed "[a]ll any super has 

to do is use a little respect" (GC Ex at #15). 

Ms. Compeau testified that Mr. Kiliszewski "provided no additional detail 

regarding the incident from Friday ni^t" other than reiterating what was on the page. {Id.). Mr. 

Glover concurred, stating that Mr. Kiliszewski "basically ran down that document verbatim, 

outlining everything that was written on there." (Tr. v.2 at 362). Mr. O'Brien also agreed that 

Mr. Kiliszewski did little more than "walk[] us through, that being Darlene [Compeau], myself, 

and Jeff Glover, each one of these bullet points along the way." (Tr. v.2 at 394). In fact, as Mr. 

O'Brien reiterated: 

Q: Did [Mr. Kiliszewski] add additional items that aren't here? 
Did he talk beyond what is on this paper? 

A: No, this was it. So what we see here, I don't recall anything 
else being added in than what was noted in this particular email. 
And that's what he spent the time going through as its noted here. 

(Tr. v.2 at 394). 

Mr. Kiliszewski, when recalled to provide rebuttal testimony by the General 

Counsel during the hearing, claimed that "[w]e talked about more than just what I provided" on 

his rebuttal email (GC Ex 3) during the May 9 investigation meeting. (Tr. v.l at 446). 

Specifically, Mr. Kihszewski claimed that he told Ms. Compeau, Mr. Glover and Mr. O'Brien 

that Ms. Sanchez had "lunged" at him during the incident, that Ms. Sanchez was "yelling and 

screaming" at him during their encounter, and that Ms. Sanchez was "creating a hostile 

environment" on the night of May 5. {Id.). Mr. Kiliszewski also claimed during his testimony 

that when he first arrived at the facility on the night of May 5, he had been provided a directive 

by Production Supervisor Joe Maynard to fix a different machine than Ms. Sanchez asked him to 

fix before Ms. Sanchez ever approached him. (Tr. v.l at 34). 
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But Mr. Kiliszewski's testimony on this point was shiftmg and inconsistent. 

During his direct examination on die first day of the hearing, Mr. Kiliszewski alleged, for 

example, that Ms. Sanchez lunged at him (Tr. v.l at 38), even thou^ this allegation does not 

appear in his written rebuttal (GC Ex 3), in the written statement he submitted to the Michigan 

Unemployment Insurance Agenc/^ (R Ex 11), nor did he include this detail in his affidavit 

submitted to the NLRB as part of its investigation (Tr. v.2 at 453); 

Q: So you did - you - in GC - 3, you told me you wrote 
contemporaneous with this event, li^t, same time, you had 
someone that now you're saying was screaming, yelling, and 
lunging at you. 

A: Yes. 

Q: But in defense of yourself you thought it wise not to include 
that description in the events [in GC Ex 3], correct? You decided 
not to. 

A: No. 

(Tr. V.2 at 449). But he did not testify during his direct examination that he told Challenge 

during the May 9, 2017 investigatory interview that Ms. Sanchez lunged, screamed at him, or 

created a hostile epvironment. Further, during cross-examination, Mr. Kiliszewski admitted that 

his written rebuttal (GC Ex 3) "is the response that [he] gave to the Employer in support of what 

[he] did." (Tr. v.l at 84). 

'3 Mr Kiliszewski's statement to the UIA provides perhaps the clearest evidence Uiat he was simply not a credible 
witness. In his UIA statement (R Ex 11 at pg 7), Mr. Kiliszewski submitted (under penalty of pequry) a numbered, 
handwritten rebuttal of a similar format to the one he presented to Challenge (GC Ex 3), But the^o statements ^e 
different in several material ways. For example, in the UIA statement, Mr. Kiliszewsk claimed that he ask^ ^s. 
Sanchez to get the second shift maintenance team," whereas in the statement to Challenge be admitted &at he 
actuaUy said "where is your fucking second shift maintenance guy" in response to Ms. Sanchez's aUeption &at he 
used such language. (Tr.v.l at 113; GC Ex 3; R Ex 11 at 7). Likewise, in bis UIA statement, Mr. Kihsz^ski smd 
that "I told her to leave me alone. She just won't reason. I told her again I'm not on the clock yet." But in to 
statement to Challenge in response to the same hne of Ms. Sanchez's email, he adimtted that he [t]old her to get the 
hell away from me and not to bother us." {Id.). The impUcation is clear - Mr. Kiliszewski mtentionally softened his 
description of his own conduct on the night of May 5 when presenting testimony to fee uneirployment agency m 
order to collect benefits. The disparate descriptions of the events also impUcs that Mr. Kihszewski understood that 
some of the admissions be made to Challenge reflected poorly on him 
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Further, each of Challenge's witnesses who were present during Challenge's 

meeting with Mr. Kiliszewsid on May 9, 2017 specifically denied at the hearing that Mr. 

Kiliszewski raised any of the issues he discussed during rebuttal during his investigatory 

interview: 

Q: Yesterday, during Mr. Kiliszewski's testimony, he claimed that 
he explained beyond this document and explained how Ms. 
Sanchez had lunged at him during the altercation referenced in 
[GC Ex 3]. Do you recall him ever describing her lunging at him 
or anything like that? 

Ms. Compeau: No. 

Q: [I]sn't it true that in [Mr. Kiliszewski's] description of the 
events, he informed you that Ms. Sanchez yelled and screamed at 
him? 

Ms. Compeau: No. 

Q: He didn't say that? 

Ms. Compeau: No, not that I - no, not that I recall. He did not. 

(Tr. V.2 291-292; 332). 

Q: Mr. Kiliszewski also said yesterday during his testimony that 
before the incident noted in Respondent's Exhibit 8, sameday, 
sometime between 10:00 pm and the incident in [R Ex 8], he said 
that he received a directive from Joe Maynard. Do you recall him 
bringing that up during your meeting with him? 

Mr. Glover: No. 

(Tr. v.2 at 363). 

Q: He also testified yesterday that he said he talked to you guys 
about having received a directive from Joe Maynard between the 
10:00 and 10:20 time period... and he said therefore that's why he 
couldn't help Norma [Sanchez]... Do you recall him telling you 
about that? 
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Mr. O'Brien: That was never brought up. And if it had been 
brought up, I would have questioned that immediately because Joe 
Mayoard works in a completely different area than hJorma does in 
our plant. 

Q: Do you recall Mike [Kihszewski] describing Norma [Sanchez] 
as lunging at him? 

Mr. O'Brien: I don't recall hira saying that... I don't recall him 
telling me that. 

(Tr. V.2 at 395-396). Notably, Mr. O'Brien also testified that Mr. Kihszewski never raised the 

allegation that he believed he was being targeted for his union activity, or his support for the 

UAW. (Tr. v.2 at 399). 

Mr. Glover, Mr. O'Brien, and Ms. Compeau all drafted contemporaneous incident 

reports following the May 9 investigation meeting - none of which mention that Mr. Kihszewski 

raised issues beyond those identified in his rebuttal statement, (See R Ex 25, R Ex 26, R Ex 13). 

Indeed, this is consistent with Mr. Kiliszewski's testimony on cross-examination, when he stated 

that his rebuttal statement constituted "the response that [he] gave the Employer in support of 

what [he] did." (Tr. v.l at 84). 

The Challenge Investigation Team Weighs in on Mr. Kiliszewski's Statement 

After die conclusion of the meeting, all three members of the Challenge team 

were taken aback. Mr. Glover testified that after the meeting was over, "[m]y impression at that 

point given what we had learned to that point was that Mike [Kihszewski] had gotten a little 

aggressive and used some language with the supervisor, Norma [Sanchez], that wasn t 

appropriate." (Tr. v.2 at 365). Mr. Glover explained that although Mr. Kihszewski denied 

during the meeting that he ever called Ms. Sanchez a 'hitch" during their confrontation, Mr. 

Glover personally believed he had. "Simply put, Mike [Kihszewski] is known to be a bit of a hot 
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head It wouldn't suiprise me." (Tr. v.2 at 365). Mr. Glover also explained that he was 

influenced by the fact that he didn't "think [Mr. Kiliszewski] took responsibility or 

accountability. I don't think he denied what he had done. But as far as taking any responsibility 

that it was wrong, no." (Tr. Y.2 at 365-366). Mr. Glover, on the odier hand, felt that Mr. 

Kiliszewski's conduct was wrong even assuming the confrontation occurred as Mr. Kiliszewski 

claimed it had in his statement: 

Q: Do you think it was wrong? 

A: Yes. 

Q: "Why? 

A: Because there's a clear expectation that we treat each other 
with dignity and respect regardless of position. It doesn't matter if 
it's me or the janitor. First of aU, we should not be addressing 
anybody in that fashion. 

(Tr. v.2 at 366). Mr. Glover also testified that he did not feel Mr. Kiliszewski's actions were 

justified based on his excuse that Ms. Sanchez was not his direct supervisor: 

Supervision in the budding runs the building. It doesn t matter. 
We don't have departmental lines that say this supervisor or that 
supervisor. Tf vou receive direction from a leadershin person in the 
building, mv expectation would be is that we follow it. 

(Id.). 

Mr. O'Brien left the meeting feeling that Mr. Kiliszewski beheved his actions, 

even as admitted, were acceptable, (Tr. v.2 at 398). He testified that Mr. Kiliszewski took no 

accountability" for engaging in unacceptable conduct at any time during the meeting. (Tr. v.2 at 

397). "[H]e didn't deny the fact that there was an altercation or an interaction with Norma 

[Sanchez]. He didn't deny the fact that there was words that were used and that the situation 

became heated. But [Mr. Kiliszewski] described his actions as] definitely not a big deal... And 

that just again just doesn't fit a manufacturing setting today." (Tr. v.2 at 398). 
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At tiie time when the meeting concluded, Ms. Compeau's impression based on the 

information learned up to that point in the investigation was that she "believe[d] that Norma 

[Sanchez] asked for help. And the back and forth here, she asked for help and he said tell your -

where is your... fucking second shift maintenance guys?" (Tr. v.2 at 296). Further, Ms. 

Compeau also noted that Mr. Kihszewski "didn't take any ownership of any of this. He didn't 

take - there was nothing in any of the conversation, nothing that showed that he, that he owned 

any of this, that he had any accountability for the, for the interaction between him and Norma 

[Sanchez]." (Tr. v.2 at 295). Ms. Compeau explained that "based on that conversation, based on 

the way I was treated, based on the information I had [in GC Ex 3]... I was now searching for a 

reason to keep Mike FKihszewskil emnloved." (H) (emphasis added). 

L. The Investigation Continues 

Ms. Compeau continued the investigation over the following days. On May 11, 

2017, she directed Supervisor Tom Phipps to collect a witness statement from Mr. N^tpier, and to 

verify the authenticity and accuracy of his handwritten witness statement that he provided to Ms. 

Sanchez on May 5. Mr. Phipps did just that. (R Ex 14; 15). On May 11, Ms. Compeau also 

interviewed and collected signed witness statements from second shift Maintenance Technician 

Eugene Miles (R Ex 19), and folklift operator Ian Pershing (R Ex 23). The followmg day, she 

interviewed and collected more witness statements from welder operator Gerald DeChaney (R 

Ex 21), welder operator Lilianna Guaijardo (R Ex 27), and welder operator Stacey Karsten (R Ex 

29). Each of these statements were specifically taken from persons Mr. Kiliszewski named in his 

rebuttal document^'' (GC Ex 3 at #6 and 14). Ms. Compeau also interviewed Enc Mathews on 

Mr Kihszewski also alleged that the confrontation with Ms. Sanchez occurred 
employee named 'Miss Willy." (GC Ex 3 at #14). The reference to "Miss Willy" refers to Wdlie May Walton, a 
C^lenge enq^loyee who was terminated on May 7, 2017. (Tr. v.l at 182). Ms. Walton was not intemewed by 
Challenge as part of Ms. Compeau's investigation because by the time Ms. Compeau began investigatmg the 
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May 12, who Mr. Kiliszewski alleged in his written rebuttal had been present during the entire 

heated portion of his altercation with Ms. Sanchez. (GC Ex 3 at #4; R Ex 17). 

Each of these statements described the conhontation between Mr. Kiliszewski 

and Ms. Sanchez differently. Mr. DeChaney's statement, for example, claimed that Ms. Sanchez 

swore at Mr. Kiliszewski during the confrontation, but claimed that Mr. Kiliszewski never swore 

himself. (R Ex 21). This, of course, contradicted Mr. Kiliszewski's own adnussions in his 

rebuttal document, where be admitted he'd asked Ms. Sanchez where her "fucking" second shift 

maintenance employees were, and admitted he'd told Ms. Sanchez to get "the hell out of here." 

(GC Ex 3). Ian Pershing, as another example, claimed that both Ms. Sanchez and Mr. 

Kiliszewski swore during the event. (R Ex 23). Mr. Pershing also told Ms. Compeau that he had 

heard Mr. Kiliszewski call Ms. Sanchez a 'bitch," but that he hadn't made this comment during 

the confrontation itself. (M). This contradicts both Ms. Sanchez and Mr. Napier's statements. 

(R Ex 8; 14; 15). Ms. Compeau testified on cross-exammation that she believed most of these 

witnesses when they provided their statements. (Tr. v.2 at 337-339). 

Challenge Decides to Terminate Mr. Kiliszewski's Employmeat 

After Ms. Compeau concluded her investigation, she brought a recommendation 

forward to Mr. Glover, Mr. O'Brien, and Holland's Plant Manager Drew Ferris. (Tr. v.2 at 305). 

That recommendation was to "tenninate Mike's employment." (Id).  Ms. Compeau made this 

recommendation 'because of the nature of the altercation," especially when considering factors 

such Mr. Kihszewski's (admittedly) vulgar language directed at another person, his failure to 

follow Ms. Sanchez's work instruction, the potential impact of his failure to fix a machine 

incident Ms. Walton had already been tenmnated. (Tr. v.2 at 313). Although the General Coumel Ms^ 
Walton to testify during the hearing, her testimony is entirely irrelevant because she never presented any of her 
personal knowledge of the event to Challenge, and her witness statement was not available at the time Ms Con^eau 
wa^investigatin^he incident in question. (Tr. v.2 at 312). Accordingly, Ms. Walton's testimony rs a 
matter of law because Challenge could not have relied on anything she knew about the event when it decided to 

terminate Mr. Kiliszewski. 
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manufacturing a critical component, Mr. KiUszewski's lack of remorse, and the fact that he 

directed his tirade against a female employee. (Tr. v.2 at 305-306). 

The ultimate decision regarding Mr. Kiliszewski's job status fell to Mr. O'Brien. 

(Tr. v.2 at 400). In making his decision, Mr. O'Brien testified: 

I looked at the facts, looked at the statements that had been 
presented- I looked at the interaction Mr. Kiliszewski and I had 
that morning [of May 9]. I looked at past history. But ultimately, 
it came down to this is not how we can treat another employee 
inside of our manufacturing plant when a basic request is made to 
fix a piece of equipment and the response is what was noted here. 
But ultimately what it came down to is Norma [Sanchez] was 
believable. I worked with Norma. There was never a case where 
Norma presented anything to me that wasn't believable. Norma 
wasn't considered a high maintenance employee that griped a lot 
or did anything else. I mean she did her job every day and she was 
quiet, but she got her job done. And when she [] included me on 
the statement I knew it was serious enough, that's first off. 

But what 1 looked into with Darlene [Compeau's] help as well, and 
looking at other items than I guess just these few things here, I 
mean it was a case of it was just we couldn't continue to tolerate 
that type of behavior happening on our premises moving forward. 

(Tr. v.2 at 401). Mr. O'Brien testified that at the time he made his decision to terminate Mr. 

Kiliszewski, he concluded that it was more likely than not that Mr. Kiliszewski swore at Ms. 

Sanchez, and that it was also more likely than not that Mr. Kiliszewski said "fuck you bitch" as 

Ms. Sanchez walked away based on Ms. Sanchez's initial email and Mr. Napier's 

contemporaneous statement. (Tr. v.2 at 401-402). But profamty was only "a piece of the 

puzzle " and "the bigger piece of it is reallv the interaction and that's the disrespect, that is 

Hipnitv that is the harassment that's there... That's not how we can respond to each other in 

today's work f^nvirnTiment " (Tr. V.2 at 404). Finally, Mr. O'Brien also found it was significant 

that Mr. Kiliszewski did not follow the direction of a supervisor to fix broken equipment. (Tr. v.2 

at 404). Notably, however, at the time Mr. O'Brien terminated Mr. Kiliszewski, he was not 
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personally aware that Mr. Kiliszewski had ever supported the UAW. or that he engaged in union 

activity. (Tr. v.2 at 399). O'Brien stated lhat "I did not know Mike was a supporter of it." (Tr. 

V.2 at 402). 

Mr. O'Brien, Mr. Glover, Mr. Ferris, and Ms. Compeau were present at Mr. 

Kiliszewski's employment termination meeting. (Tr. v.2 at 309). Ms. Compeau explained that 

Challenge would be letting him go. (Id.). In response, Mr. Kiliszewski "was very, very calm" 

and shook the men's hands. {Id.). But he "once again didn't make eye contact" with Ms. 

Compeau, nor did he "speak to [her], or reaUy address [her]. And he left the room." {Id.). 

N. Mr. Kiliszewski Files an Unfair Labor Practice Charge 

Mr. Kiliszewski filed an unfair labor practice charge against Challenge on May 

23,2017. (GC Ex 1(a)). His Charge originally contained five allegations: that Mr. Kiliszewski 

was discharged in violation of Section 8(a)(3) because "the employee joined or supported a labor 

organization and in order to discourage union activities or membership;" that Challenge violated 

section 8(a)(1) when it "interrogated" Mr. Leadingham about his union activities; that Challenge 

maintained work rules prohibiting employees firom discussing terms and conditions of 

employment and from forming, joining, or supporting labor unions in violation of 8(a)(1); and 

that Challenge violated Section 8(a)(2) of the Act by "unlawfully dominating or controlhng the 

operations" of the UAW. (GC Ex 1(a)). Notably, the UAW did not bring or join the Charge on 

Mr. Kiliszewski or its own behalf. As Mr. Tomko testified during the hearing: 

Q: At any time sitting here today, has the UAW ever contacted 
you, talked to you, given you any communication about any 
concerns about Mike Kiliszewski['s discharge]? 

A: No. 

Q: Has the UAW filed any grievance that Challenge has violated 
the neutrality agreement by how it treated Mr. Kiliszewski? 
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A: No. 

Q: Because of his discharge, have they filed a grievance? 

A: No. 

Q: Have they filed an unfair labor practice against the Company 
because of what happened to Mike Khiszewski? 

A: The UAW has not. 

On January 23, 2018, the Regional Director withdrew Mr. Kiliszewski's 8(a)(2) 

domination charge. (Tr. v. 1 at 8). The Regional Director issued its Complaint against Challenge 

on January 31, 2018. (GC Ex 1(g)). Challenge filed its First Amended Answer on May 29, 

2018, in which it admitted that Mr. Leadingham was a supervisor under Section 2(11) of the Act. 

(GC Ex 1 (g)). At the hearing, the General Counsel amended the complaint to delete the pending 

allegations about the allegedly overbroad work rule. (Tr. v.l at 9-10). 

ARGUMENT 

Mr. Kiliszewski alleges that Challenge terminated his employment because he 

supported the UAW, and engaged in union activity in early 2017. But he cannot prevail on his 

charge for five broad reasons: 

• First, the record proves that the Challenge executive who made the decision to tenmnate 

Kiliszewski's employment did not know about his umon activity at the time the 

decision to terminate was made. The Challenge supervisor who complained about Mr. 

Kiliszewski's conduct on May 5, 2017 also did not know he supported the UAW. 

• Second, the General Counsel attempts to meet its burden to prove union animus through 

testimony of a former Challenge supervisor, who alleged that another Challenge 

supervisor told him that Mr. Kiliszewski 'Vas being watched," Not only is this 

allegation insufficient on its face to prove union animus, but Challenge introduced 
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testimony rebutting that the alleged comment was ever even made. Finally, the assertion 

that Challenge harbored union animus is absurd given the context - Challenge and the 

UAW are partners on an active Neutrality Agreement, and the parties have engaged in a 

productive course of collective bargaining under its tenns such that over half of 

Challenge's facilities employ workers who are now represented by the UAW. 

Third, Mr. Kiliszewski was feed after a female supervisor complained that he had 

refused to follow her work instructions, and had directed vulgar language at her in an 

attempt to intimidate her into backing down. During Challenge's comprehensive and 

thorou^ investigation, Mr. Kilizewski submitted a statement which largely corroborated 

the supervisor's complaint. Challenge would have fired any employee under similar 

circumstances, regardless of his or her union support or activity. Mr. Kiliszewski's 

conduct is simply unacceptable in a modem workplace. 

• Fourth, there is no evidence that Challenge's legitimate reason for discharging Mr. 

Kiliszewski was pretextual. Evidence demonstrates that Mr. Kiliszewski was not the 

only Challenge employee who was ever terminated for using profanity at work, or for 

insuboTdiaation. Also, Mr. Kiliszewski and other Challenge employees also engaged in 

known, similar union activity during previous organizing campaigns which Challenged 

opposed before it entered into the 2016 Neutrahty Agreement with the UAW, but none of 

these employees were ever disciplined. 

• Fifth, Mr. Kiliszewski's conduct towards Ms. Sanchez was so vulgar and egregious that 

he lost the protections of the National Labor Relations Act. 

Mr. Kiliszewski's unfair labor practice charge should be dismissed in full. 
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A. Legal Standard 

To establish discrimination in violation of Section 8(a)(1) or 8(a)(3) where the 

employer's motivation is at issue, the General Counsel must prove that union activity was a 

motivating factor in the adverse action alleged to constitute unlawfiil discrimination. Wright 

Line, 251 NLRB 1083, 1089 (1980), enf d 66 F.2d 899 (1st Cir. 1981), cert denied 455 U.S. 989 

(1982); Taylor & Gaskin, 277 NLRB 563 (1985). 

To establish this prima facie case, the General Counsel must prove: (1) that an 

employee engaged in protected umon activity; (2) that the employer had knowledge of such 

activity; (3) that The decision-maker harbored animus towards the umon or protected activity; and 

(4) that a causal connection exists between the protected activity and the adverse employment 

action. Dorey Elec. Co., 312 NLRB 150, 151 (1993). The General Counsel must prove its 

prima facie case by "direct evidence or reasonable inference. Proof of suspicious circumstances 

is not enough." Dorey Elec. Co, 312 NLRB at 151 (emphasis added). 

Even if the General Counsel establishes discriminatory motive there still may be 

no violation of the Act. The burden merely shifts to the employer to demonstrate that it would, 

more likely than not, have taken the same action absent the protected conduct. ADB Utility 

Contractors, 353 NLRB 166, 166-67 (2008); Commercial Air, Inc., 362 NLRB No. 39, slip op. 

at 52-53. Said differently, an employer is protected "from liability even in the face of a finding 

of anti-union animus" if there is credible proof that a layoff constituted a legitimate business 

decision. Synergy Gas Corp. v. NLRB, 19 F.3d 649, 652 (D.C. Cir. 1994) (citing Elastic Stop 

NutDiv. of Harvard Indus. vNLRB, 921 F.2d 1275, 1280 (D.C. Cir. 1990)). 

Finally, if an employer puts forth evidence establishing a business justification 

showing that the adverse employment action would have occurred under the second prong of the 

Wright Line analysis, the General Counsel must present "persuasive countervailing evidence" 
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proving that the employer's business case is a mere pretext for discrimination. Commercial Air, 

Inc., 362 NLRB No. 39, slip op. at 52-53; Golden State Foods Corp., 340 NLRB 382, 385 

(2003). An employer's reasons are pretextual if they are "false or not in fact relied upon. 

United Rentals, Inc., 350 NLRB 951, 952 (2007). 

B. The General Counsel cannot meet its burden under Wrisht tine because the 
Challenge manager who terminated Mr. KJlis^ewski did not have knowledge 
of his union activities, or his support for the UAW. 

"[T]he most basic element" of an § 8(a)(3) case is a showing "that the employer 

was... aware of the discharged employees' protected activities." Goldtex, Inc. v. NLRB. 14 F.3d 

1008, 1011 (4th Cir. 1994). As a threshold issue, the General Counsel's case suffers from a 

simple but fatal flaw - there is no evidence that Keith O'Brien, the individual decision-maker 

who ultimately elected to terminate Mr. Kiliszewski's employment (Tr. v.2 at 400), ever knew 

about any of Mr. Kiliszewski's support for the UAW, or about any of his union activity in 

general.^^ In fact, Mr. O'Brien specifically testified that he was not aware that Mr. Kihszewski 

had ever supported the UAW, or that he had ever engaged in any union activity. (Tr. v.2 at 399). 

O'Brien stated that "I did not know Mike was a supporter of it." (Tr. v.2 at 402).^^ 

Mr. O'Brien's lack of knowledge of Mr. Kiliszewski's support for the UAW is 

reasonable and credible under the circumstances. Challenge's Holland facility is large, both in 

size and in with respect to the number of employees who work there. (Tr. v.2 at 384). By virtue 

of his role as Vice President of Operations, Mr. O'Brien holds responsibility to oversee 

"operations, how our plants run, [and] what goes on within them" within all eight of Challenge's 

plants nationwide. (Tr. v.2 at 383). Moreover, Mr. O'Brien is a relative newcomer to ChaUenge, 

as he has only occupied this position for just over two years as of the date of the hearing. (Id.). 

'5 The same is trae ofMs. Sanchez, the supervisor who initially complamed about Mr. Kiliszewski's conduct. See 
Section 0.2 of the Argument below. 

Despite this clear answer, the General Counsel failed to ask any question of Mr. O Bnen about his knowledge. 
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Accordingly, Mr. O'Brien could not have had any knowledge of Challenge's labor relations 

practices prior to the ratification of the 2016 Neutrality Agreement, nor was Mr. O'Brien present 

at Challenge during the 2010, 2013, or 2015 organizational campaigns in which Mr. Kiliszewski 

and Mr. Mathews (among others) participated. 

It is uncontested that some members of Challenge's management were aware that 

Mr. Kiliszewski had historically supported the UAW. But although lower-level managers' 

knowledge of union activity may be generally imputed to the ultimate decision-maker by 

inference, the Board has held that "we will not impute knowledge of union activities where the 

credited testimony estabhshes the contrary." Dr. Phillips Megdal, Inc., 267 NLRB 82, 82 

(1983). This is true here, where Mr. O'Brien credibly testified that he personally lacked such 

knowledge at any time prior to the filing of Mr. Kihszewski's unfair labor practice charge. 

Moreover, the Board has also held that the most crucial inquiry with respect to the 'Icnowledge" 

element of the General Counsel's prima facie case is whether or not the decision-maker had 

actual or constructive knowledge of the alleged disciiminatee's protected activity. See, e.g.. 

Shamrock Foods Co., 366 NLRB No. 115 (2018) (holding that althou^ General Counsel 

presented some evidence that one manager knew about the discharged employees' support for 

the union, the second Wright Line element could not be met because the decision-maker did not 

know about the union activity). 

Because Mr. O'Brien denied having knowledge of Mr. Kiliszewski's umon 

activity at the time he made his decision to terminate him, and because no evidence has been 

presented to refute that testimony, the General Counsel cannot sustain this essential element of 

her prima facie case. The 8(a)(3) claim must be dismissed. 
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c. The General Counsel cannot meet its burden under Wripht Line because it 
has failed to present sufficient evidence that Challenge's termination of Mr. 
Kiliszewski's employment was motivated by union animus. 

To establish this prima facie case, the General Counsel must prove that the 

decision-maker harbored animus towards the union or protected activity. Dorey Elec. Co., 312 

NLRB 150, 151 (1993). As the Board has held, "[t]he existence of union animus or 

disciiminatory motivation is normally determined from consideration of the employer's attitude 

regarding (a) the union, (b) the organizing campaign, if there was one in progress during any 

relevant time, (c) employees who support the union or engage in organizational or other 

protected activities, and (d) other related subjects, as reflected by statements and conduct 

including infringements upon employees' statutory ri^ts." J. Ray Mcdermott & Co., 233 NLRB 

946,951 (1977). 

1. The Board should adopt a per se rebuttable presumption that an 
employer did not act with union animus where, as here, the allegedly 
discriminatory act occurred while the employer and the union are 
parties to a neutrality agreement and the Union has not alleged a 
breach of that agreement. 

ChaUenge and the UAW have been parties to a nationwide neutrality agreement 

since May 1, 2016. (R Ex 5). The stated purpose of this Agreement is "to enhance an efhcient 

process and maintain stable labor relations."^^ (R Ex 5) (emphasis added). In fact, 

both Challenge and the Union regarded the 2016 Neutrality Agreement to be of such mutual 

beneficial value that the parties extended the agreement through an Amendment, which was 

executed on September 15, 2017. (R Ex 6). As Mr. O'Brien explained, the 2016 Neutrality 

Agreement and its accompanying amendment created a "partnership between Challenge and the 

This is consistent with the broad purpose aeutrality agreements in the world of labor relations generally. 
Neutrality agreements create a series of mutually beneficial "concessions" between errqjloyer and union, which are 
intended to "serve the interests of both [enqjloyer] and the union, as they eliminate the potential for hostile 
organizing campaigns in the workplace." Adcock v. Freightliner LLC, 550 F.3d 369, 375 (4tb Cir. 2008). "In this 
sense," the Fourth Circuit Court of Appeals has held, "the concessions certainly are not mimical to the collective 
bargaining process." Id. 
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UAW, which "involves a mutual agreement on how our plants are to operate.' (Tr. v.2 at 399). 

MJ. O'Brien also stated that the cooperative relationship between the UAW and Challenge "is 

based on our core beliefs and principles that we have as a company. (Jd.). 

Consistent with that purpose, under the Neutrality Agreement, Challenge and the 

UAW have negotiated four plant-wide collective bargaining agreements (including one covermg 

a facility where recognition was extended through an election which occurred pnor to the 

Agreement's finalization) and to extend voluntary recognition to the UAW as the exclusive 

bargaining representative in four separate Challenge facUities across the country. (Tr. v.2 at 255-

257). As of the date of the hearing, Challenge and the UAW were also engaged in bargaining at 

Plant 3 in Walker, Michigan under the Agreement's terms. (Tr. v.2 at 256-257). In short, 

r,h;.11enge has permitted more than half of its nationwide manufacturing facilities to become 

unionized bv the UAW without protest or opposition. And more orgamzmg activity is on the 

horizon: the Neutrality Agreement's Amendment contains a stipulated schedule between 

Challenge and the UAW defining the order in which the UAW will attempt to organize each of 

Challenge's three remaining non-unionized facilities.^® (Tr. v.2 at 256; R Ex 6). 

Said simply. Challenge has demonstrated the antithesis of annnus towards the 

umon both by entering into and adhering to the terms of the 2016 Neutrahty Agreement with the 

UAW.^^ This is fatal to Mr. Kiliszewski's Section 8(a)(3) claim m this case. As the United 

States Supreme Court has explained: 

'8 The UAW has agreed only to conduct an organizing campaign in ChaUenge's Holland plant after the parties have 
ratified collective bargaining agreements in Plant 3 and Plant 1. (R Ex 6). ^ n a 
>» Accordingly, although no court or Board panel has created such amle to date Challenge 
should recoglLe a rebuttable presmnption against a finding of umon annnus where, as here, the foUowmg three 

factors ^on have entered into an active neutrality agreement and have taken steps to 

comply with its terms in good faith; 
. The charging party's union activity which allegedly motivated the employer to retaliate was in support of 

the same union covered by the neutrality agreement with the employer; and 
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The language of § 8(a)(3) is not ambiguous. The unfair labor 
practice is for an employer to encourage or discourage membership 
by means of discrimination. Thus, this section does not outlaw all 
encouragement or discouragement of membership in labor 
organizations; only such as is accomplished by discrimination is 
prohibited. Nor does this section outlaw discrimination in 
p.mplnvrnent as such: only such discrimination as encourages or 
discourages membershin is proscribed 

Radio Officers v. NLR3, 347 U.S. 17, 42-43 (1954) (emphasis added). Thus, to prevail on Mr. 

Kiliszewski's Section 8(a)(3) charge, the General Counsel must prove that the termination of Mr. 

Kiliszewski's employment was to discourage membership in the UAW. But in order to establish 

the requisite union animus in this case, the General Counsel must overcome the following facts, 

each of which is unrebutted in the record: 

Challenge voluntarily entered into the Neutrality Agreement with the UAW in 

May of 2016 (REx 5); 

• Challenge has adhered to all obligations imposed by the 2016 Neutrahty 

Agreement's tenns; 

• Four plants have been organized under the 2016 Neutrality Agreement; 

• Four collective bargaining agreements have been successfully negotiated since 

Challenge and the UAW executed the 2016 Neutrahty Agreement; 

The UAW agreed to extend the terms of the Neutrality Agreement by executing 

an Amendment in September of 2017; and 

• The UAW has never alleged that Challenge has violated the Agreement. 

To hold that union animus existed in the light of such evidence would require the 

Board to conclude that Challenge fired Mr. Kiliszewski because he supported the UAW and to 

• The union which is a party to the neutrality agreement is not a party to the pending § 8(a)(3) charge, and 
has not itself ever alleged any breach of the underlying agreement 
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discourage membership in the UAW, desnite the fact that Challenge had no objection to the 

introduction of thousands of its employees into UAW-reoresented bargaining units across the 

country. These positions are inherently inconsistent, cannot be harmonized, and is persuasive 

evidence that the General Counsel cannot sustain its burden to prove union animus in this case. 

2. The General Counsel's only evidence of union animus comes in the 
form of statements allegedly made by Challenge's management to 
Challenge supervisor Carl Leadingham, but no Challenge supervisor 
ever made those statements, and the alleged statements also cannot 
prove union animus in this context. 

The General Counsel must prove the existence of union animus in order to avoid 

dismissal of Mr. Kiliszswski's Section 8(a)(3) charge. But the presented evidence of animus in 

this case is too weak to vdthstand the General CounseTs burden. Indeed, the only shred of 

evidence the General Counsel offers to prove union animus is a comment allegedly made by 

Maintenance Supervisor Craig Rittei to Mr. Leadingham concerning Mr. Kiliszewski. 

At the hearing, Mr. Kiliszewski testified that Carl Leadingham called him on a 

day in April of 2017, shortly after Mr. Leadingham was suspended by Challenge because 

Challenge suspected that Mr. Leadingham - a supervisor^'' - may have violated the Neutrality 

Agreement. (Tr. v. 1 at 28; Y.2 at 267). Mr. Kiliszewski described the conversation^' as follows; 

The Geoeral Counsel, through her questions duriog direct examination of Mr. Leadingham,^ imphed that Mr. 
Leadingham's classification as a supervisor was something less than bona fide. (Tr. v.l at 134 ("Q: Now it s true 
priorto April 2017, you didn't know that you were a supervisor; is that correct? A: That's correcL )). Although 
documents introduced into the record prove that Mr. Leadingham received notice of this status change - and a 
corresponding increase in pay - at the time of his changed status (R Ex 33), the General Counsel is procedurally 
barred from arguing otherwise because it included Mr. Leadingham's supervisory status as one of its allegations m 
its Complaint, and Challenge admitted to that allegation. (GC Ex 1(f); Tr. v. 1 at 9 ("[W]e are amen^g p^^aph 4 
of the conmlaint to allege Carl Leadingham has a 2(11) supervisor, which Respondent has already admitted^)). 
2' Mr Kiliszewski's testimonial allegation that CbaUenge was 'Vatching" him and that be should Vatch his bac^ 
is based upon a statement Mr. Leadingham allegeay made to him during a telephone conversation on April 25, 2017 
concerning a statement Mr. Con^eau. Mr. Toroko, or Mr. Glover allegedly told Mr. Leadinghaim This P^esente a 
textbook example of double hearsay, and counsel for Challenge timely raised this objection. (Tr. v.l at 29 31). 
Under the Federal Rules of Evidence, hearsay evidence - defmed as "a statement, other than one made by the 
declarant while testifying, offered in evidence to prove the truth of the matter asserted" (PRE 801(c)) - is generally 
inadmissible. Mr. Kiliszewski's statement meets this standard because he testified regardmg a statement made to 
him by an out-of-court declarant (Mr. Leadingham), the subject of which was another statement made to Mr. 
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Q: [W]hat was your conversation with. Mr. Leadingbam? 

A; He told me he was questioned on his involvement with 
engaging in union activity. 

Q: And what else did he say? 

A: So then [Ms. Compeau] explained to him how they had a good 
source that told him when he stops by my area, that we're 
engaging in union conversation. 

22 

Q: Okay. And did he say anything as far as - well, and what else 
was said, if anything? 

A: He said that they suspended him pending their investigation. 

Q: Was there anything else that was said? 

A: He told me whatever I do. to watch mv back because 
evervbodv is watching us and anyone else involved in union 
activity. 

(Tr. v.l at 32-33) (emphasis added). 

The General Counsel's entire prima facie case rests upon whether or not this 

specific testimony can establish a fmding of union animus on Challenge's part, because no other 

evidence of union animus was presented.It cannot, for at least the following reasons. 

Leadingham by another, unidentified out-of-court declarant (a Challenge manager). It also was surely presented for 
the truth of the matter asserted by the underlying Challenge manager- that is, whether or not Mr. Kiliszewski m fact 
was being watched by Challenge and whether or not he should "watch his back" as a result. Accordm^y, the 
objection should be sustained, and Mr. Kiliszewski's testimony about what Mr. Leadingham allegedly told Mr. 
Kiliszewski that he had been told by Challenge' s management should be stricken in its entirety. , , 

Mr. Kiliszewski also alleged that Ms. Compeau told Mr. Leadingham that Challenge's policy prohibited 
employees firom "eDgag[mg] in any type of union talk with other en5)loyees or to discuss union activities 
whatsoever." (Tr. v.l at 33). Although this allegation is (1) hearsay and (2) untme, it more fundamentally relates to 
a withdrawn portion of die charge no longer in dispute in fiiis case. (Tr.v.lat9). 
23 Union animus also cannot be proven based on the fact that Challenge suspended Carl Leadingham and asked km 
about his involvement with the UAW for four reasons. First, Challenge could not have mdependently violated m. 
Leadingham's rights because supervisors are categorically excluded firom the Act's definition of "enyiloyee. See 
Section 2(11) of the Act, codified at 29 U.S.C. § 152. Second, the Board has clearly held that an employer does not 
interfere with any non-supervisoiy errployee's ri^ts in violation of Section 8(a)(1) merely by mterrogating or 
disciplining a supervisor "as a result of their participation in union or concerted activity - either by themselves or 
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First, the statement is not true. Mr. I^adingham's testimony was clear. No Challenge 

manager ever told Mr. Leadingham that Mr. Kiliszewski had a target on his back and Mr. 

Leadin^am never told Mr. Kiliszewski that. 

Second, the record is devoid of any evidence that the decision-maker, Mr. O'Brien, had 

any connection with or knowledge of the false aUegation that someone in management 

allegedlyput a target on Mr. Kiliszewski's back. 

. Third, even if Mr. Leadingham's testimony is credible, all his testiinony establishes is 

that individuals in management were watching Mr. Kiliszewski. And under the facts in 

this case, such surveillance was reasonable and did not constitute union animus because 

Challenge was legitimately concerned that the UAW may be breaching the terms of the 

parties' Neutrality Agreement by engaging in union activity m the Holland plant while 

negotiations were ongoing in Pontiac. 

Fourth, even if Mr. Leadingham's testimony is credible, the ALJ must weigh the 

allegation diat Challenge was "watch[mg]" Mr. Kiliszewski's union activity against the 

overwhelming context of cooperation and support between Challenge and the UAW. 

a. No Challenge supervisor ever told Mr. Leadingham that Mr. 
Kiliszewski should "watch [his] back. 

Mr. Kiliszewski testified that Mr. Leadingham called him on Apnl 25, 2017, 

immediately after Mr. Leadingham was suspended pending investigation durmg a meeting with 

allied wath rank-and-file en^loyees." See Parker-Robb ChevroH Inc., 262 NLRB 402, 404 (1982). See also 
Miller Elec. Co., 301 NLRB 294 (1991); Metro Transport LLC, 351 NLRB 657 661 (2007) (holtfing that emp oyer 
did not violate Section 8(a)(1) of the Act by threatening to terminate supervisor 
interrogating him about employees' union activity). Third, the evidence proves that Challenge s concern about 
Leadingham's union support or mvolvement was not motivated by umon ammus - it was instead motivated by 

fear that Mr. T.eadinehBTT.'. nnanthorized r:onduct would put. Challenge m position of Violating 
Agreement. (Ti. Y.2 at 267) (Mr. Tomko: "Obviously, because of the neutrality ^ 

were very concerned that Carl Leadingham was allegedly participating in UAW meetings 0^ 
Leadingham ne.ver actually suffered anv adverse employment action at ^ 1 T 
Challenge i •: omed him to work and provided him backpay because it beheved Mr. Leadingham s (false) demal teat 
he had anything to do with the UAW. (Tr. v. 1 at 146; v.2 at 267-268; R Ex 34). 
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Mr. Tomko, Ms. Compeau, and Mr. Glover. (Tr. v.l at 28). Mr. Kiliszewski claimed that during 

this conversation, Mr. Leadingham conveyed to him a message one of those three managers told 

Mr. Leadingham during that meeting: Challenge was watching Mr. Kiliszewski because of bis 

union activity, and Mr. Kiliszewski needed to "watch [his] back." (Tr. v.l at 33). 

But Mr. Leadingham, who testified at the hearing, directly and materially refuted 

Mr. Krliszewski's recollection of this telephone conversation in two key ways.^'^ First, Mr. 

Leadingham did not testify that Mr. Tomko, Ms. Compeau, or Mr. Glover told him that Mr. 

Kiliszewski was "being watched" by Challenge - instead, he said that Maintenance Supervisor 

Craig Ritter told this to him. (Tr. v.l at 136-137). Second, Mr. Leadingham clarified through 

his hearing testimony that the warning for Mr. Kiliszewski to "watch his back" represented Mr. 

Leadingham's own personal opinion about what Mr. Kihszewski should do, and was not a threat 

maHp. by any Challenge supervisor that he was passing along to Mr. Kiliszewski: 

Q: You indicate that Mr. Ritter told you that Mike should watch 
his back. Did I get that correct? 

A: No, he told me not to talk to him because he -

Q: Okay. Mr. Ritter told you to not -

A: To avoid him. 

Q: To avoid Mike [Kiliszewski]? 

A: Yes. That he was being watched 

Q: Mr. Ritter told vou to avoid Mike because Mike was being 
watched. 

A: Correct. 

This represents another reason to sustain Challenge's objection to Mr. Kiliszewski's double hearsay testimony as 
argued in fn. 15: under the Board's application of the hearsay rules, uncorroborated hearsay is viewed skeptically 
when admitted, and is frequently excluded entirely. Delphi/Delco E. Local 65J, 331 NLRB 479, 481 (2000); 
Ohmite Mfg. Co., 290 NLRB 1036, 1037 (1988). This is refuted hearsay. Mr. KiMszewski's testimony about what 
Mr. Leadingham told him should be excluded. 
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Q: That's what vou remember him telling VOIL 

A: Yes. 

Q; pi that he told vou about Mike that s relevant? 

A: No. 

(Tr. v.l at 145-146). Accordingly, Mr. Kiliszewski's recollections of what Mr. Leadingham said 

should be afforded no credibility because Mr. Leadingham was available, testified, and refuted 

Mr. Kiliszewski's recoUections directly. The more credible testimony between Mr. Kiliszewski 

and Mr. Leadingham is that Mr. Ritter told Mr. Leadingham that Challenge's management was 

watching Mr. Kiliszewski's union activity, and that neither Mr. Ritter nor any other Challenge 

manager ever threatened Mr. Kihszewski to Mr. Leadingham. 

But Mr. Leadingham's own testimony was itself refuted by another witness - Mr. 

Ritter himself. Mr. Ritter testified plainly and clearly that he never told Mr. Leadingham that 

Mr. Kiliszewski was being watched: 

Q: Carl testified that you told him in the spring of 2017, Apnl-
May timeframe, you told him that essentially management was 
aware that Mike Kiliszewski was a union supporter, lead union 
organizer, and the Company kind of put a target on Mike and that 
Carl should stay away from Mike. Is that true? 

A: No. 1 never said that to Carl. 

Q; Did you say anjfhing like that? Did you tell [] Carl that the 
Company was out to get Mike for any reason? 

A: No. 

Q: Do you have any idea why Carl would come in and testify that 
you would suggest that the Company had something against Mike, 
out to get Mike? 

A: No, I don't I don't really understand Carl at all. I don't know 
what his thou^t frame would be. 
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(Tr. V.2 at 248). Mr. Ritter stuck to his story during cross-examination as well: 

Q: And did Mr. Leadingham have a conversation with you at all 
about being questioned about union activity by the Employer? 

A: Carl and I didn't talk much, so no. 

Q: You didn't talk, okay. 

A: We didn't talk much. 

Q: So you don't recall such a conversation? 

A: Not at all. 

(Tr. V.2 at 251). 

The General Counsel can point to no evidence or any reason why Mr. Ritter's 

testimony should be not credited. Mr. Ritter had no involvement in the incident that resulted in 

the termination of Mr. Kiliszewski's employment, nor is there any evidence Mr. Ritter had a 

vendetta against Mr. Kiliszewski. Further, the best evidence of what Mr. Ritter told Mr. 

Leadingham (which Mr. Leadingham later passed along to Mr. Kiliszewski in a literal game of 

"telephone") is provided by Mr. Ritter himself. 

Further, Mr. Leadingham's own credibility is also suspect, as exhibited in 

multiple instances during the hearing. First, as part of the investigation into whether or not Mr. 

Leadingham was involved with the Union, Mr. Tomko testified that he "questioned [Carl] about 

his involvement, and he denied any involvement" (Tr. v.2 at 267). Mr. Leadingham prepared a 

witness statement as part of this investigation, in which he stated that he had been falsely 

accused of involvement with the UAW. (R. Ex 34). During the hearing, however, he admitted 

that he did in fact talk to other employees about the UAW in derogation of Challenge's 

supervisor training (Tr. v.l at 135). Second, Mr. Leadingham incredibly claimed during the 

hearing that he did not know he was a supervisor, even though his supervisory status was not an 
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issue iu dispute in this case. (Tr. v.l at 143). When presented with documentation proving that 

his supervisory status was conveyed to him in November of 2016 on a document containing his 

acknowledgement signature (R Ex 33)^ Mr. Leadingham claimed that he d never seen this 

document before." (Tr. v.l at 144). 

Mr. Leadingham also has a plausible motive to be less than truthful with respect 

to his testimony, which was presented in opposition to Challenge, First, Mr. Leadingham 

explained that he telephoned Mr. Kiliszewski immediately after he was informed about his 

suspension — he could at the time have understandably been angry or upset with Challenge as a 

result. (Tr. v.l at 137). Second, Mr. Leadingham's testimony also shows that he felt slighted by 

Challenge because he received only five days of backpay instead of seven after he was reinstated 

and made whole. (Tr. v.l at 146). 

But even if both Mr. Leadingham and Mr. Ritter are held to be equally credible, 

this is the sort of "he-said-she-said situation" in which "Board law holds that [the ALJ] must find 

the General Counsel did not carry its burden of proof." Eym King of Missouri, 366 NLRB No. 5 

(2018), citing Iron Mountain Forge Corp., 278 NLRB 255, 263 (1986). 

b. The union animus must be attributed to the decision-maker in 
order to establish a prima facie case. 

Even if Mr. Leadingham's testimony is credited, that evidence proves only that 

Mr. Ritter believed that Mr. Kdiszewski "was being watched" by Challenge. There is no 

evidence that such comments could be attributed in any way to the decision-maker, Mr. O Brien. 

In fact, Mr. O'Brien testified that he was unaware of any Challenge manager ever expressing that 

Mr. Kiliszewski "had a target on his back" because of his union support, and further explained 

that Ruch animus would be nonsensical in light of the neutrality agreement. (Tr. v.2 at 399-400). 
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This is fatal to the General Counsel's burden to prove union animus because the 

alleged animus must somehow be related to the decision at issue - in this case, whether or not 

Mr. Kiliszewski was fired by ChaUenge in part because Challenge held such animus. As argued 

above, Mr. Ritter's impression of Challenge's activities towards Mr. Kiliszewski cannot be 

imputed- to Mr. O'Brien as an automatic operation of law.^^ Further, in this case, the following 

facts unrebutted facts undercut the implication that Mr. O'Brien himself possessed union animus: 

• During Mr. O'Brien's tenure as the Vice President of Operations, ChaUenge has 

gone from an organization with no unionized facilities to an organization where 

the UAW has represented bargaining units in the majority ofits facilities; 

• During Mr. O'Brien's tenure, Challenge has been a partner with the UAW 

pursuant to a neutrality agreement, Challenge has adhered to the terms of that 

agreement in good faith, and Challenge has negotiated four collective bargaining 

agreements with the UAW. 

• During Mr. O'Brien's tenure, Challenge has not run any anti-union campaigns. 

Additionally, the General Counsel cannot argue that Ms. Sanchez was somehow 

infected with animus for the UAW. thus leading her scrutinize Mr. Kiliszewski carefully or to 

fabricate the details about the event on May 5. Ms. Sanchez testified that she drafted her emailed 

complaint personally, and denied that any Challenge supervisor (or anyone else) instructed her to 

write her complaint about Mr. Kiliszewski. (Tr. v.2 at 219-220). Furflier, Ms. Sanchez also 

denied that she was ever directed to "watch" Mr. Kihszewski. nor did she even know about his 

involvement in or support for the Union: 

Q: Yesterday, there was testimony that Challenge Manufacturing 
management level had targeted Mr. Kiliszewski because of his 

See Section B of Challenge's Argoinent section, supra. See also Dr. Phillips Megdal. Inc., 267 NLRB 82, 82 
(1983); Shamrock Foods Co., 366 NLRB No. 115 (2018). 
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union activities. Did anybody direct you to watch Mr. Kiliszewski 
closely or to find a reason to fire him or anything like that? 

A: No. 

Q; Did you target [] Mr. Kiliszewski because he supported the 
Union? 

A: No. I didn't know that he was supporting the Union. I didn't 
know that. 

(TrY.2at236). 

All of the evidence above leads to one conclusion: Mr. Leadingham s statement 

cannot provide evidence of union animus in this case because the causal link between the alleged 

animus and Mr. Kiliszewski's discharge is missing. The alleged animus illustrated by Mr. 

Leadingham's testimony cannot be connected to either (i) Ms. Sanchez's decision to complam 

about the event on May 5 or (ii) Mr. O'Brien's decision to terminate Mr. Kiliszewski. 

Accordingly, the General Counsel caimot hang its case on Mr. Leadingham's testimony alone. 

Yet that is all the evidence it has presented. Mr. Kifiszewsi's Section 8(a)(3) claim is matenally 

deficient, and must be dismissed as a result. 

c. Even if credited, Carl Leadingham's testimony is facially 
insujficent to establish union animus. 

Even if credited over Mr. Ritter's refutation, Mr. Leadingham's testimony alleges 

only that Mr. Ritter informed Mr. Leadingham that Challenge was watching Mr. Kiliszewski -

Mr. Leadingham denied that Mr. Ritter (or any other Challenge supervisor) ever threatened Mr. 

Kihszewski directly. Although an employer can demonstrate animus by creating the impression 

that an employee is under management surveillance, Joe's Plastics, 287 NLRB 210, 211 (1987) 

(emphasis added), the record contains testimony proving that even if Challenge was watching 

Mr. Kifiszewski's union activity as Mr. Leadingham alleged he was told, such observations were 

recorded and reported to Challenge's management only for the legitimate purpose ofdetermiiung 
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whether or not the UAW was violating the active 2016 Neutrality A^eement by conducting 

organizing activity in the HnlU-nd nlant before a collective baigaininp agreemeat was ratified m 

Pontiac. (Tr. v.2 at 272-273). In other words, observed union activity was noted not because of 

any intent to suppress or inform ChaUenge about employees' union activities,^^ but instead to 

ensure the UAWs compliance with the neutrality agreement. 

One additional fact proves that Challenge did not monitor organizing activity in 

Holland during March and April of 2017 because of any bias against the UAW or unionization in 

general: at the same time Challenge's supervisors were reporting observed organizmg activity to 

Chflllenge'g ™ Challenge's HR team was monitoring whether or not Challenge's own 

supervisors were acting in compliance with the Neutrality Agreement as weU. First, the record 

proves that Challenge took steps to educate and train all supervisors about "the responsibilities 

that the leadership team ha[d]" under the Agreement in li^t of the National Labor Relations Act. 

(Tr. v.2 at 260). Second, the record also proves that Challenge actually took steps to investigate 

when supervisors were alleged to have breached the agreement - after all. Challenge's fears that 

Mr. Leadingham may have engaged in conduct that violated it directly led to Mr. Tomko s 

decision to suspend him pending investigation. (Tr. v.2 at 267; 272) (Mr. Tomko: Obviously, 

because of the neutrality agreement, we were very concerned that Carl Leadingham was 

allegedly participating in UAW meetings "). Challenge's efforts to ensure compliance with the 

2016 Neutrality Agreement cannot prove union animus because those efforts were not directed 

only towards the UAW, but were also directed internally. 

Mr. Tomko admitted during the hearing under cross-examination that eir^loyees retained their Section 7 ngbte: 
"O- And so it's your understanding that under the neutrality agreement as you negotiated it, that employees CM stm 
engage in union activity? A; I've never thought about it, but it's my understanding that that's their nght under the 

law." (Tr. v.2 at 278). 
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The Board has never held that an employer engages in unlawful surveillance 

when it monitors organizing activity as part of a larger, comprehensive effort to ensure 

compliance with a pending neutrality agreement.^'' Accordingly, Mr. Leadingham's assertion 

cannot itself prove animus even if it is credited. And because this is the only shred of animus 

evidence in the record, Mr. KiliszewsM's Section 8(a)(3) charge must be dismissed under the 

circumstances. 

d. The General Counsel failed to establish union animus, especially 
in the context of the Neutrality Agreement. 

As argued above, Challenge asserts that Mr. Leadin^am's allegation - even if 

credited - was insufficient on its face to evince Challenge's union animus sufficiently for Mr. 

Kilizewski to prevail on his Section 8(a)(3) charge. But the existence of union animus is a 

determination that can only be properly evaluated "when viewed in context." See, e.g., NLRB v. 

Gateway Theatre Corp., 818 F.2d 971, 977-78 (D.C. Cir. 1987). And the substantial context 

available in the record further undercuts any inference that Challenge maintained union animus 

at all. Specifically, the following facts - each analyzed above - are critical and dispositive to the 

determination as to whether animus existed at Challenge: 

• The UAW and Challenge were parties to a neutrality agreement; 

• Challenge complied with the terms of the neutrality agreement; 

• The UAW organized four facilities under the terms of the neutrality agreement; 

• The UAW and Challenge have bargained four collective bargaining agreements 

since entering in to the neutrality agreement; 

The fact that the UAW is not a party to this unfair labor practice charge speaks volumes. To the extent Challenge 
violated this agreement, the UAW could conceivably have joined this charge, or filed a charge of its own. And it 
did not. (Tr. V.2 at 265). 
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• The UAW is not a party to this charge, nor has it ever been a party to any claim or 

allegation that Challenge has either violated the neutrality agreement or Mr. 

KiUszewski's ri^ts under the NLRA; 

• Mr. Kiliszewski's original unfair labor practice charge contained an 8(a)(2) union 

domination charge, which is incompatible with the 8(a)(3) claim at issue;^® 

The decision-maker, Mr. O'Brien, had no knowledge of Mr. Kiliszewski's 

support for the UAW; and 

• No evidence exists which would impugn Mr. O'Brien of having knowledge of 

any of the surveillance statements supposedly made by Mr. Ritter to Mr. 

Leadingham. 

The General Counsel's case for union animus - when Mr. Ritter allegedly told Mr. Leadingham 

that Challenge was "watching" Mr. Kihszewski - is already weak. When that evidence is 

balanced against this substantial contextual evidence of an effective working relationship 

between the UAW and Challenge, the inference that Challenge held umon animus and was 

motivated by when it discharged Mr. Kiliszewski is substantially undermmed, if not destroyed 

entirely. The 8(a)(3) charge must be dismissed. 

Mr. Kiliszewski's origiBal unfair labor practice charge against Challenge contamed a claim imder Section 8(a)£) 
n which he alleged that "[wlithin the previous six months, [ChaUenge] unlawfully dominated or controlled the 
derations of a labor organization." (GC Ex 1(a)). This claim is no longer part of hh Kihszewski s rt ^ 
withdrawn by tbe Board's Regional Director on January 23, 2018. (Tr. v.l at 7). Nevertheless, fact that h 
elected to ever raise it at aU undermines one of the crucial aUegations his case mu^ rest upon tod^'- whether or not 
Challenge harbored animus for the UAW or for union activities in general. This is because the Board s clearly 
established en^loyer domination case law holds that without evidence that an employer provided iMa^ ^pport 
or possessed improper "motivation" in the fonnation or mamtenance of a labor umon. Section 8(a)(2) of the Act has 
not been violated. Welb Enterprises. 367 NLRB No. 7 (2016). The contrapositive must also be true - if Section 
8(a)(2) of the Act was violated by means of Challenge's relationship with the UAW as Mr. Kihszewski alleged, 
there must have been some evidence that Challenge supported or was motivated to improperly encourage the 
UAW's organizational activity. Mr. KiUszewski's original legal positions contradict one another - it cannot be ^e 
that Challenge both (a) possessed animus against the UAW as alleged in the 8(a)(3) claim and (b) was motivated to 
support and assist it to a degree that violated the Act as alleged in the 8(a)(2) claim. 
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X). Kven if the General Counsel had met its prima facie burden, ChaUenRe 
would have discharged Mr. Kiliszewski even absent his union actiyity, or his 
support for the UAW. 

Even were the General Counsel to establish a discriminatory motive (which, as 

argued above, is not present in this case), liability is not established. Rather, the burden shifts to 

the employer to demonstrate that it would, more likely than not, have taken the same action 

absent the protected conduct. ADB Utility Contractors, 353 NLRB 166, 166-67 (2008); 

Commercial Air, Inc., 362 NLRB No. 39, slip op. at 52-53. Said differently, an employer is 

protected "from liability even in the face of a fmding of anti-union ammus" if there is credible 

proof that the disciplinary action at issue constituted a legitimate business decision. Synergy Gas 

Corp. V. NLRB, 19 F.3d 649, 652 (D.C. Cir. 1994) (citing Elastic Stop Nut Div. of Harvard 

Indus. V NLRB, 921 F.2d 1275,1280 (D.C. Cir. 1990)). Where an employer's disciplinary action 

is based on employee misconduct (as it is in this case), "[a]n employer who holds a good-faith 

behef that an employee engaged in the misconduct in question has met its burden under Wt ight 

Line. This is true even if the employer is ultimately mistaken about whether the employee 

engaged in the misconduct. The good-faith belief demonstrates that the employer would have 

acted the same even absent the unlawfld motive." Sutter Bay East Hospitals v. NLRB, 687 F.3d 

424, 434 (D.C. Cir. 2012). 

As summarized by Mr. O'Brien, he decided to terminate Mr. Kiliszewski's 

employment for the following broad reasons: 

• Mr. Kiliszewski treated Ms. Sanchez in a demeaning, inappropriate and 

disrespectful manner on the night of May 5 by yelling at and swearing at her, 

violating Challenge's employee dignity and harassment policies m the process 

(Tr. V.2 at 400); 
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• Mr. Kiliszewski was insubordinate when he failed to follow Ms. Sanchez's 

reasonable work directions (Tr. v.2 at 404); and 

• Mr. Kiliszewski showed no remorse, nor took any accountability for his actions. 

(Tr. v.2 at 397-398). 

These circumstances, especially when taken together, constitute legitimate reasons for 

discharging an employee under well-established Board law. See, e.g., Motor Service and Supply 

Co. of Buffalo, 174 NLRB 657, 659 (1969) ("[wjhile it could be argued that obscene language is 

commonly used by male employees, possibly to a greater extent in the type of business involved 

herein than in more genteel occupations, yet an employer can insist upon observance of his own 

standards, provided they are not disciiminatorily applied"); General Aniline and Film Co., 128 

NLRB 102 (1960) (same holding); Advance Watch Co., Ltd., 248 NLRB 1002, 1004 (1980) 

(holding that insubordination constitutes a legitimate basis for discharge). 

1. Challenge would have discharged Mr. Kiliszewski even if he 
conunitted only the specific instances of conduct he admitted to. 

During the investigation, Mr. Kiliszewski obtained a copy of the emailed 

complaint tiiat Ms. Sanchez submitted to numerous Challenge supervisors from Mr. 

Kiliszewski's own direct supervisor Larry Boyer. (Tr. v.l at 44), He handwrote rebuttal 

responses to Ms. Sanchez's specific recollections of the interaction between the two on May 5, 

and provided a copy of this document to Challenge during his investigatory interview with Ms. 

Compeau, Mr. Glover, and Mr. O'Brien. (GC Ex 3). The chart below summarizes some of Ms. 

Sanchez's allegations, contrasted with Mr. Kiliszewski's response to those allegations, aU of 

which can be found in GC Ex 3. 

Ms. Sanchez's Typed Allegation Mr. Kiliszewski's Handwritten Response # 

"I continue to have issues with Mike "There are no issues ever, the only issue in 1 
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Ms. Sanchez's Typed Allegation Mr. Kdiszewski's Handwritten Response # 

Kiliszewski." the past was on 4042 when she ok'd bad 
parts, and I shut it down, Q.C. manager also 
agreed with me." 

"Today aroimd 10:00pm I asked Mike to 
come restart w079." 

"Didn't punch in until 10:17 pm, 10 minutes 
later stiU not in the boiler." 

2 

"After around 10 minutes, w079 was still 
down and I went to Mike still [in] the 
maintenance area talking." 

"When I punched it at 10:17 I was 
approached w/ issues on 4W055A robot 1 
tip dresser broke, which was my pass down, 
still not on clock." 

3 

"I said Mike, I need you to go fix 79." "Norma didn't ask, she demanded as [Eric] 
Mathews and I told her nicely the first time 
we're not on the clock yet, this is now 
10:23, Eugene 2""^ shift maint. is talking w/ 
operator on 4W018, she could've sent him, 
he was still on the clock doing nothing." 

4 

"Mike screamed to me Where's your 
fucking 2nd shift maintenance guy?" 

"Now she's pushing the limits and heading 
into a hostile work environment and 
harassment situation, and yes I said fucking 
2'^'^ shift maintenance." 
"Back to Eugene talking on 4W018 operator 
while it wasn't down & Norma [Sanchez] 
was 20ft from him and never approached 
him, if anything he should've been in 55A 
finishing a robotic issue diagnosis." 

5 & 
6 

"1 told him they were working in other 
cells... I told Mike this is why I'm asking 
yon " 

"Again Norma didn't ask she demanded and 
her exact words (You'll do as I say, when I 
say)" 

7 

"Mike said you're not my boss, you don't 
tell me what to do." 

"Then 1 and [Eric Mathews] explamed as 
tensions axe escalating, you're not our 
supervisor, We don't take orders from you, 
only requests."^^ 

8 

'Then he told me to get the fuck out of his 
face." 

"Told her to get the hell away from me and 
not to bother us until we were on the clock, 
clearly unprofessional & disrespect on 
Norma's behalf. Another example of 
inexperience." 

9 

"I say I'm going to tell your boss." "She says she's going to see our boss, I said 
would you like me to show you the way and 
again explained to her we were not on the 
clock." 

10 

Mr Mathews admitted during testimony that he went to repair 079 as Ms. Sanchez had asked immediately after 
the conftontation between Mr. Kiliszewski and Ms. Sanchez broke up. (Tr. v.l at 165). Mr. Mathews s recoUection 
is corroborated by a maintenance record at the machine, which proves that it took him approximately 12 mmutes to 
epair it before it broke down again. (TR. Ex 12). 
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Ms. Sanchez's Typed Allegation Mr. Kiliszewski's Handwritten Response # 

"As I walked away Mike yelled Fuck you 
bitcK"^® 

"As she walked away I never said F.U. 
Bitch, [Eric] Mathews was 2 ft away when 
the conversation took place, which then got 
him to go off and holler at her again (we're 
not on the clock)" 

n 

"I feel Mike tries to intimidate me when I 
ask him for help." 

"I don't intimidate anyone. If my super 
requests my assistance I do as they need" 

12 

"1 find Mike to be very disrespectful to me 
and I am afraid to ask for help because he 
gjve me bad attitude. I have a witness 
statement from an employee who also 
heard Mike call me names. This happens 
right out on the production floor and I 
would like for this behavior from Mike to 
stop." 

"Respect isn't given, it's earned." 13 

No specific reference "There were 5 employees total that were in 
the area. Lily, Stacey, Gerald, Ian, Miss 
Willy, all of which clearly stated Norma 
was the aggressor and was out of line." 

14 

No specific reference "All any super has to do is use a little 
respect. We go beyond our means to do our 
jobs every day, I have a damn good work 
record." 

15 

Viewing the stories of Ms. Sanchez and Mr. Kiliszewski side-by-side is 

instructive, in this case, because the two individual, contemporaneous accounts do not differ 

significantly. Crucially, Mr. Kiliszewski in his own statement admitted the following facts: 

• That a confrontation occurred between him and Ms. Sanchez on May 5, 2017; 

• That he yelled "where's your fucking 2"*^ shift maintenance guv" to Ms. Sanchez 

when she ^proached him a second time seeking assistance repairing W079; 

• That he refused Ms. Sanchez's "order" to repair W079 because she was not his 

supervisor, informing Ms. Sanchez that he didn't "take orders from fherl. only 

requests:" 

It is important to remember that Ms. Sanchez's statement is supported by the wntten statement of David Napier, 
who provided the most conteii5)oraiieous account of this event out of any witness interviewed as part of the 
investigation or who testified during the hearing. (R Ex 14). 
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• That he told Ms. Sanchez to "get the hell awav from me" after refusing to follow 

her order; and 

• That he believed his conduct was justified even if Ms. Sanchez found it 

"intunidat[ing]" because "respect isnT given, if s earned." (Emphasis added). 

Even if the encounter between Ms. Sanchez and Mr. Kiliszewski occurred exactly 

as Mr. Kiliszewski portrayed it in his written statement, Challenge's position is that Mr. 

Kiliszewski would certainly have been discharged as a result. Mr. Kiliszewski admitted to using 

profanity against Ms. Sanchez. He also admitted refusing to follow her request or order to fix 

079. Mr. Kiliszewski's own statement also strongly implies that he did not respect Ms. Sanchez 

because she had not "earned" it. Accordingly, there is no dispute in this case that Mr. 

Kiliszewski actually engaged in the conduct which necessitated discharge. Nearly any employer 

would have done the same thing, especially if it enforced lawful, reasonable employee conduct 

policies like those included in Challenge's employee handbook. (R Ex 4). 

The Board has rejected Section 8(a)(3) charges brought against an employer in at 

least one highly analogous circumstance. In JVaste Management of Arizona, Inc., 345 NLRB 

1339 (2005), the employer teiminated two employees who were integrally involved in two prior 

union organizing campaigns with the same employer. In January and February of the year in 

which the second campaign occurred, the employer violated Section 8(a)(1) by mterrogating one 

of the employees about his union activities. On February 21, the same employee collected his 

paycheck, but believed that his employer had paid him less than he was owed. An employer 

supervisor attempted to explain that the calculation was correct, but the employee "became 

belligerent" while in earshot of other employees, "screaming statements such as 'this is fucking 

bullshit;' 'you're fucking with me because we're for the union;' and 'this isn t fucking 
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[supervisor's name] Management.'" The employee's supervisor demanded that the employee 

step inside his office, but the employee refused and walked out. The employer later terrmnated 

the employee, who brought an 8(a)(3) charge alleging that he had m actuality been terrmnated 

because of his union activity. Waste Management ofArizona, Inc., 345 NLRB at 1340. 

The Board held that the General Counsel had met its burden to prove its prima 

facie case, with union animus being demonstrated by the commission of the employer's other 

8(a)(1) violations against the charging party employee. But the Board also found that the 

employer proved it would have taken the same action even in the absence of protected conduct 

pursuant to Wright Line: 

We agree with the judge that the Respondent has shown that it 
would have taken the same action in the absence of protected 
conduct. [Charging Party] screamed profanities at [supervisor] in a 
crowded work area, and repeatedly refused to speak to him in 
private, preferring to loudly curse at him in front of other 
employees. His conduct was insubordinate, it disrupted the 
workplace, and undermined [his supervisor's] supervisory 
authority. 

Waste Management of Arizona, at 1341. 

Mr. KUiszewski's conduct was nearly identical to the conduct exhibited by the 

unsuccessful charging party in Waste Management. Both Mr. Kiliszewski and that charging 

party swore at their supervisor concerning a matter which had nothing to do with umon activity. 

Both Mr. Kihszewski and the charging party refused to follow an instruction issued by the 

supervisor, thus publicly undermining the supervisor's authority. In fact, Mr. Kiliszewski's 

conduct is more serious than the conduct exhibited by the charging party in Waste Management 

because (i) Mr. Kiliszewski used profanity toward his supervisor in the process of refusing to 

follow her instructions, and (ii) nothing in Waste Management suggests that the charging party s 
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obscene tirade made his (male) supervisor feel intimidated and afraid, unlike the way Mr. 

Kiliszewski made Ms. Sanchez feel. (R Ex 8; Tr. v.2 at 225). 

Accordingly, Challenge has carried its burden to prove that it would have 

discharged Mr. Kiliszewski even assuming, arguendo, that it considered only his written rebuttal 

statement. The legitimacy of Challenge's decision to terminate Mr. Kiliszewski's employment is 

only strengthened when considering (i) the seriousness of Ms. Sanchez's written complaint of 

intimidation (R Ex 8); (ii) David Napier's contemporaneous, corroborated, and unrebutted 

eyewitness statement concluding that Mr. Kiliszewski shouted "fuck you, bitch" at Ms. Sanchez 

at the conclusion of their encounter (R Ex 14); and (iii) witness statements from other eye­

witnesses collected during the investigation, many of which reported that Mr. Kiliszewski did 

swear at Ms. Sanchez (see R Ex 17 (Eric Mathews Statement); R Ex 28 (Stacy Karsten 

Statement); R Ex 23 (Ian Pershing Statement)), and all of which described at least some 

confrontation between the two on May 5. 

2. Mr. Klliszewski's excuses do not undermine Challenge's basis for 
discharging him. 

The issue in this case is whether or not Mr. Kiliszewski was terminated because 

of his union activity, not whether or not Challenge had cause to discharge Mr. Kiliszewski. As 

the D.C. Circuit has held; 

The Board does not have the authority to regulate all behavior in 
the workplace and it cannot function as a ubiquitous "personnel 
manager," supplanting its judgment on how to respond to 
unprotected, insubordinate behavior for those of an employer. It is 
well recognized that an employer is free to lawfully run its 
business as it pleases. This means that an employer may discharge 
an employee for a good reason, a bad reason, or no reason, so long 
as it is not for an unlawful reason. 

Epilepsy Foundation of Northeast Ohio v. NLRB, 268 F.3d 1095, 1105 (D.C. Cir. 2001). 
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Accordingly, the ALJ's role in tiiis case during the second step of the Wright Line 

analysis is to determine whether ChaUenge would have terminated Mr. Kiliszewski given what it 

knew following its investigation whether or not he had been a supporter of the UAW, not to 

determine whether Mr. Kiliszewski actually behaved on May 5 exactly as Ms. Sanchez alleged 

he did. e.g., NLRB v. Brookshire Grocery Co., 837 F.2d 1336 (5th Cir. 1988) (holding that 

the crucial determination is whether "[a]t the time of discharge, all of the evidence available to 

the company indicated" that the employee engaged in the misconduct alleged, and [t]hus the 

discharge was for a proper, though later proved erroneous, reason"). The Board has always been 

clear on this point - "[i]n order to meet its burden under Wright Line, an employer need not 

prove that the disciplined employee had committed the misconduct alleged. Rather, it need only 

show that it had a reasonable belief that the employee had committed the alleged offense, and 

that it acted ou that belief when it took the discinlinaTy action against the employee." DTR 

Industries, Inc., 350NLRB 1132,1135 (2007) (emphasis added). 

Nevertheless (and despite the fact that Mr. Kiliszewski himself admitted to 

directing some profanity against Ms. Sanchez and refusing her work instructions), the General 

Counsel attempted to present facts into the record in order to excuse his conduct and to cast 

doubt on the thoroughness of Challenge's investigations. This clouds the actual issue in this 

case, and is irrelevant. Challenge was never obliged to investigate Mr. KiUszewski's case in any 

particular way. See, e.g., Detroit Newspaper Agency v. NLRB, 435 F.3d 302, 310 (D.C. Cm. 

2006). Challenge was also entitled to evaluate and weigh the evidence it gathered during its 

investigation according to its best discretion, so long as that discretion was "reasonable." Sutter 

Bay East Hospitals v. NLRB, 687 F.3d424, 434 (D.C. Cir. 2012). 
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But even if the validity of Mr. Kiliszewski's excuses were relevant, none of the 

specific excuses offered by Mr. Kiliszewsld undermine Challenge's reasonable and legitimate 

basis for discharge. Accordingly, Challenge has met its burden under the second step of the 

Wright Line analysis. Each specific excuse is discussed individually below, 

a. Excuse # 7 - Not on the clock 

Mr. Kiliszewsld was regularly scheduled to work third shift at the Holland 

facility, meaning that his shift typically began at 10:30 PM. (Tr. v.l at 35). Mr. Kiliszewski's 

first excuse is that he was free to direct profanity towards Ms. Sanchez and to refuse to follow 

her work instructions because he was not yet "on the clock" when Ms. Sanchez asked him to fix 

machine 079. {Id.). In other words, Mr. Kiliszewsld argued that he didn't need to obey Ms. 

Sanchez's work directive and was entitled to direct profanity towards her because she asked him 

to perform work too early. 

As a threshold issue, the evidence and testimony in the record is inconsistent 

when it comes to establishing when, exactly, Ms. Sanchez first approached Mr. Kiliszewsld 

seeking his assistance. Ms. Sanchez's emailed statement states that the first interaction between 

her and Mh. Kiliszewsld occurred around 10:00 PM. (R Ex 8). Mr. Kiliszewsld testified, 

however, that "as I walked in the door" on May 5, he immediately had a conversation with 

second shift production supervisor Joe Maynard, who allegedly told him that machine 055A was 

the "hottest cell in the shop." (Tr. v.l at 34; 36). This all occurred, he claimed, before he ever 

saw Ms. Sanchez that night. (Tr. v.l at 35). Mr. Kihszewsld's written statement also claims that 

he was approached w/ issues on W055A immediately after punching in, which he said occurred 

at 10:17 PM. (GC Ex 3, at #3). Mr. Kiliszewski's timecard, submitted into evidence by 

Challenge at the hearing, proves that he did in fact punch in to work on May 5 at 10:17 PM. (R 
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Ex 9). Further, during cross-examinatioii, Mr. Kiliszewski admitted that Ms. Sanchez first 

approached him after he had punched in: 

Q: So she did, she did want you to go fix that machine. That's 
when she approached you. 

A: Yes. 

Q: This is after, right, this is after 10:17 PM, so you're punched in. 
You're not on the clock.^' She comes up to you, and she says at 
10:17, 10:18, whenever this is, and she, according to you, she 
didn't ask you, she demanded "I want you to get over on 79." 
Correct? 

A: Yes.^2 

(Tr. v.l at 74-75; 76). Finally, fellow Maintenance Technician Eugene Miles provided a witness 

statement in which he told ChaUenge that he spoke with Mr. Kiliszewski to provide him with 

"pass down" information about what was happening on the shop floor just before Mr. Miles left 

the facility, thus missing the confrontation. (R Ex 19). Mr. Miles also told Challenge that he 

believed this pass down had occurred at about 10:20 PM, which meant that Mr. Kiliszewski and 

Ms. Sanchez first encountered each other at some time around 10:20. (R Ex 19). Accordingly, 

the most likely time when Mr. Kiliszewski and Ms. Sanchez first interacted that night was some 

time after 10:17 PM! Although Mr. Kiliszewski was not "on the clock" at that time, it would be 

thirteen minutes later, at the most, before he was. 

Ms. Sanchez testified that it was during her second interaction with Mr. 

Kiliszewski that he swore at her. (Tr. v.2 at 218). Ms. Sanchez's emailed complaint estimates 

that this second encounter occurred approximately ten minutes after then first interaction. (R Ex 

3' MI Kilis2£wsld clarified that Challenge employees use the term "on file clock" to refer to Ae time when &ey are 
scheduled to begiu working. (Tr. v.l at 74). En^iloyees can therefore be "punched m' to Challenge s timekeepmg 
system without being "on the clock" if they punch in before the beginnmg of their scheduled time. 
32 Mr Kiliszewski, perhaps realizing that his statement conflicted with his testimony on direct bnefly tned to 
distance himself from his written rebuttal (GC Ex 3); "Some of then handwritten statements could be 
(Ti. v.l at 102). Moments later, however, he admitted that (GC Ex 3) was "the more accurate account of the time 
at which various events occurred. (Tr. v.l at 103). 
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8). Mr. Kiliszewski's written statement is roughly consistent with Ms. Sanchez's recollection 

in point number 4 of his rebuttal, Mr. Kiliszewski claims that Ms. Sanchez asked him to fix 

machine 079 a second time at 10:23 PM. (GC Ex 3, at # 4). This timing also harmonizes with 

other evidence in the record. In both her emailed complaint and her testimony, Ms. Sanchez 

recalled that Mr. Kiliszewski was standing and talking to another maintenance man when the 

second encounter occurred. (R Ex 8; Tr. v.2 at 224). Mr. Kiliszewski acknowledges he was 

standing near another person, and identifies this maintenance employee as Mr. Mathews. (Tr. 

V 1 at 37; GC Ex 3, at # 4). Mr. Mathews admitted he was with Mr. Kihszewski when he swore 

at Ms. Sanchez during this second encounter, and Mr. Mathews recalled that this event occurred 

"a little bit" before the third shift was scheduled to start. (Tr. v.l at 158). This is also consistent 

with the written statement Mr. Mathews submitted as part of Challenge's investigation, which 

states that the conflict between Mr. Kiliszewski and Ms. Sanchez occurred when Mr. Mathews 

had "just walked in the door" on May 5. (RExl7). Mr. Mathews timecard shows he punched 

in at 10:22 PM that ni^t. (R Ex 18). Thus, it is likely that Mr. Kiliszewski yelled "where's 

your fucking second shift supervisor" at Ms. Sanchez at approximately 10:23 PM - less than 

seven minutes before second shift was scheduled to end and Mr. Kilizewski was scheduled to be 

on the clock. This timeline is also consistent with David Napier's written witness statement, 

which claims that he heard Mr. Kiliszewski shout "fuck you bitch" at Ms. Sanchez at 10:25 PM. 

(R Ex 14). Laid bare, Mr. KiUszewski's paraphrased argument is as foUows in light of this 

evidence: Because I wasn't supposed to start working until 10:30 PM, I was justified when at 

10:2 3 PM I refused to fix a machine as instructed by Ms. Sanchez, when I yelled "where s your 

fucking second shift maintenance guy " at her, and when told her to get the hell away from me. 

Mr. Kiliszewski's argument is that seven minutes of time should excuse such conduct. This 
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excuse does not cairy water, and the fact that he raised it in his statement does not delegitimize 

Challenge's decision to terminate his employment. 

This is especially true because testimony at the hearing proves that even Mr. 

Kiliszewski's preferred timeline could not have saved his job. As Maintenance Manager Jeff 

Glover testified during the hearing, maintenance technicians Hke Mr. Kiliszewski are "expect[ed] 

to respond" by "[g]o[ing] and try[ing] to help out with the machine" in response to a 

maintenance request "if they're on the production floor," regardless of whether or not that 

employee's scheduled shift had not yet started (Tr. v.2 at 358). 

Q: But if they're not scheduled to be paid until 10:30, can they 
still just refuse the work order because they're not — their shift 
didn't start? 

A: No, they shouldn't be on the production floor if that's what the 
case is. 

(Tr. v.2 at 359). Accordingly, the timing of Ms. Sanchez's request excuses neither Mr. 

Kiliszewski's refusal to perform the work nor the aggressive, profane nature of the means by 

which he refused her. 

b. Excuse # 2 - Norma lacked authority to direct him 

The record proves that Mr. Kiliszewski was a maintenance technician, and Ms. 

Sanchez was a production supervisor working in Area 1 of the Holland plant on May 5, 2017. 

(Tr. v.l at 36). Ms. Sanchez typically worked second shift, while Mr. Kiliszewski was scheduled 

to work third shift. At the hearing, Mr. Kiliszewski testified that Ms. Sanchez was not his 

supervisor - "not whatsoever." (Jd). 

Mr. Kiliszewski's testimony is technically correct. As a third shift maintenance 

technician, Mr. Kiliszewski reported to Larry Boyer, who was Mr. Kiliszewski s direct 

supervisor. (Tr. v. 1 at 39). And Mr. Kiliszewski relied on this technical distinction in his written 
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rebuttal statement, wherein he claimed that he was entitled to refuse Ms. Sanchez's demand to 

fix machine 079 because Ms. Sanchez "was not our supervisor. We don't take orders from [her], 

only requests." (GC Ex 3 at # 8). 

But the distinction cannot excuse Mr. Kiliszewski's refusal to follow Ms. 

Sanchez's order because evidence in the record proves that maintenance supervisors receive their 

minute-to-minute work instructions from Production Supervisors like Ms. Sanchez on a routine 

and regular basis. During the hearing, Mr. O'Brien testified that Production Supervisors and 

maintenance mechanics worked 'Very, very close[ly] with each other" on the production floor. 

(Jr. V.2 at 385). He explained that Production Supervisors "rely upon maintenance to help fix 

items that axe broken," "and the Production Supervisor when a problem occurs will end up 

contacting that technician in that area that Ihey are responsible for to fix it." (Tr. v.2 at 385-386). 

Q: How would they contact them? 

A: Our maintenance staff along with our leadership staff, the 
production supervisor group, they wear radios so that's a primary 
mechanism for contacting each other... We have visual 
management as well. So the maintenance technicians wear a vest 
that's black so very visible to see where they're at and our 
supervisors wear a red vest so we know who is who. So if radio 
contact can't be made, you'll go walk and try to find somebody... 

Q; What's your expectation if a production supervisor asks for 
help getting a machine up and running? 

A: Immediate response. 

(Tr. v.2 at 386). Mr. Glover's testimony reinforced this point: 

Q: And so the direction for maintenance mechanics comes directly 
from the production supervisor? 

A: Yes. 

Q: That's how it occurs on a daily basis? 

A: Yes. 
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Q: And what do you expect your maintenance mechanics to do 
when they receive a direction from a production supervisor? 

A: Well, my expectation is that they respond as quickly as tbey 
CMi to get the machine back up and running. 

Q: You expect that they then - if someone asks them to do it, to 
actually do what they're being asked? 

A: Yes. 

(Tr. V.2 at 358). Further, Mr. Kiliszewski himself adimtted that production supervisors like Ms. 

Sanchez "contact maintenance and say we need help" on a "daily" basis, such that requests like 

the one Ms. Sanchez made to him onMay 5, 2017 were "nothing out of the ordinary." (Tr.v.l at 

85-86). Mr. Mathews further agreed during cross-examination that production "[s]upervisors 

coming up and asking you guys for some help on a machine, it happens on a daily basis. (Tr. 

v.l at 173). Accordingly, Mr. Kiliszewski was obligated to follow Ms. Sanchez's directive to fix 

machine 079 - whether or not she phrased it as an "order" or a "request." Challenge acted 

reasonably when it discharged him for refusing to follow it. 

c. Excuse # 3 - Norma's behavior was also inappropriate 

One additional means by which Mr. Kiliszewski tried to defend his disrespectful 

and profane conduct towards Ms. Sanchez is to claim that Ms. Sanchez also disrespected him. 

Mr. Kiliszewski explained at the hearing that Ms. Sanchez began getting "a little hostUe" with 

him almost immediately after he told her he could not fix machine 079 until he was on the clock. 

(Tr. v.l at 35). He later claimed that she returned "screaming" and "hollering" at him, which 

made his 'hlood" begin 'boiling." (Tr. v.l at 37-38). Mr. Kiliszewski's hearing testimony is 

inconsistent with his written rebuttal statement submitted to Challenge as part of its 

investigation. In his written statement, Mr. Kihszewski accuses Ms. Sanchez of not "asking" but 

"demanding" assistance, and further accuses her of "pushing the limits and heading mto a hostile 
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work environment and harassment situation" after she told him "Mike, I need you to go fix 79. 

(GC Ex 3, at # 5). At no time does Mr. Kiliszewski's written statement mention that Ms. 

Sanchez was screaming or hollering. 

Mr. Kiliszewski's hearing testimony also differs drastically from any of his prior 

explanations of this event in one significant respect - at the hearing, Mr. Kiliszewski claimed 

that Ms. Sanchez "lunged" at him during the final confrontation between the two. (Tr. v.l at 38). 

Mr. Kiliszewski did not include this detail in his written rebuttal (GC Ex 3), nor did he mention 

that Ms. Sanchez ever moved towards him aggressively in the written affidavit he submitted to 

the Board as part of the Board's investigation process. (Tr. v.2 at 453). Only one of the 

witnesses to the event, WiUie Mae Walton, ever recaUed that Ms. Sanchez "lunged" at Mr. 

Kiliszewski during their dispute, and Ms. Walton's testimony is irrelevant because she never 

provided a statement to Challenge, nor could she have been mterviewed because she was 

terminated before Ms. Compeau started her investigation. (Tr. v.2 at 313). 

These distinctions make Mr. Kiliszewski's testimony about Ms. Sanchez's 

allegedly equally egregious conduct incredible. In addition. Challenge relied on Mr. O Brien s 

ovra personal experience with Ms. Sanchez as opposed to Mr. Kiliszewski when deciding who to 

believe about Mr. Kiliszewski's allegations that Ms. Sanchez crossed the line herself; 

Ultimately, what it came down to is Norma was believable. I 
worked with Norma. There was never a case where Norma had 
presented anything to me that wasn't believable. 

(Tr. v.2 at 400). This was in contrast with Mr. Kiliszewski's well-known 

reputation as a "hot head," which was also reflected on at least one of Mr. Kiliszewski's former 

performance reviews. (Tr. v. 2 at 410; R Ex 42). There is nothing illegitimate about Mr. 

O'Brien's good-faith decision to believe Ms. Sanchez's statement over statements submitted by 

other employees. See, e.g., DTR Industries, Inc., 350NLRB 1132, 1135 (2007). 
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d Excuse ^4- JoeMaynard's conflicting instruction 

During ttie hearing, Mr. Kiliszewski introduced a new, fourth excuse in an 

attempt to explain why he was entitled to insubordinately refuse to follow Ms. Sanchez's work 

instructions. Mr. Kiliszewski claims that when he first amved on the production floor on May 5, 

second shift production supervisor Joe Maynard "informed me that one of the cells [55A] was 

the hottest cell in the shop. And he said it was down, and if I could check it out, to go do so." 

(Tr. v.l at 34). Mr. Kiliszewski alleged that he agreed, and told Mr. Maynard he would fix 

machine 55A as soon as he "got on the clock." {Id.). Mr. Kiliszewski explained that he next was 

approached by Ms. Sanchez, and that he refused to fix machine 079 when she requested to do so. 

(Tr. v.l at 35-36). Mr. Kilizewski then alleged that he "quick walked over to the rockers" - that 

is, to machine 055A - "to see what was going on." (Tr. v.l at 36). Evidently, based on his 

testimony, he inspected 55A despite the fact that he was not on the clock at that point. But he 

claims he again refused Ms, Sanchez's request to fix 079 when she returned to ask him to do so 

again. (Tr. v.l at 37-38). Mr. Kiliszewski explains this situation in less detail in his written 

rebuttal statement. (GC Ex 3, at # 3). 

During direct examination, Mr. Kiliszewski explained fiiat Mr. Maynard's 

instruction somehow trumped Ms. Sanchez's instruction: 

Q: There was some discussion in your cross-examination of a 
chain of command When you first arrived, on direct you indicated 
that a supervisor approached you. Who was that? 

A: Joe Maynard 

Q: And Joe Maynard, where is he in the chain of command? Is he 
above Sanchez or below Sanchez? 

A: Yes, he's above. 

Q: Okay. So he told you machine 55[A] was hot? 
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A: Yes. 

Q: And needed to be repaired, okay. And is it normal for you to 
follow the directions of superior supervisors over lower 
supervisors? 

A: Yes. 

(Tr. v.l at 127-128). 

But several Challenge employees testified that this was not true. Mr. Glover 

explained that Mr. Maynard belonged to the same position as Ms. Sanchez - they were both 

production supervisors on second shift. (Tr. v.2 at 364). Moreover, Mr. Glover explained that it 

would be unusual for Mr. Maynard to provide Mr. Kiliszewski widi repair instructions because 

Mr. Maynard was assigned to Area 5, whereas both Mr. Kiliszewski and Ms. Sanchez worked in 

Area 1. (Id.). Mr. O'Brien corroborated Mr. Glover's testimony, and added that Mr. Kiliszewski 

had never raised this particular excuse during the team's investigation interview with him. (Tr. 

v.2 at 395). Mr. O'Brien specifically stated that "if it had been brought up, I would have 

questioned that immediately because Joe Maynard works in an entirely different area than 

Norma [Sanchez] does in our plant." {Id.). Further, even if Mr. Maynard had provided Mr. 

Kiliszewski with a conflicting directive before he was approached by Ms. Sanchez, no witness 

testified that Mr. Kiliszewski ever tried explaining this to Ms. Sanchez when she approached him 

to ask for help. 

3. Modern employers such as Challenge can no longer tolerate 
employees who direct abusive and profane language against female 
and minority supervisors. 

In the early hours of Saturday, May 5, 2017, Ms. Sanchez endured an experience 

that left her shaken: a maintenance employee swore at her, refused to work as instructed, told 

her to "get the fiick out of his face," and yelled "fuck you, bitch" at her as she walked away. (Tr. 

v.2 217-218; 221-223). As she later described the event: 
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Q: [YJou feel like Mike tries to iatimidate you when [you] asked 
[for] help. What did you mean by that? 

A: Like he just - T feel scared. When I was asking help to him, I 
was just — 

Q: What made you feel scared? 

A: Because he have an attitude. He gave me an attitude like I 
don't know, if T ask for heln. I don't know if he's going to help. 
Like he always have an attitude. But he never cuss me out before. 
onlv that day. 

Q: Have you ever been cussed out like that before at Challenge? 

A: No. 

Q: How did that make you feel? 

A: Really bad, hke really bad because I was just trying to do mv 
job. 

(Tr. V.2 at 225-226) (emphasis added). 

She had two choices - speak up, or stay silent.^^ She did not stay silent. So she 

sat down and drafted an email to various members of Challenge's senior-level management 

team. (R Ex 8). In her email, she relayed the details about a disturbing conflict she had with Mr. 

Kiliszewsi mere hours prior. As she testified at the hearing, she wrote the email because of the 

way Mr. Kiliszewski "talk[ed] to me fiiat day." (Tr. V-2 at 219). "T didn't want it to happen 

apain That's whv I decided to write this statement." (Tr. v.2 at 220) (emphasis added). 

" What is unfortunate is the Region's decision to move forward on this matter adding to the societal pressures that 
make women reluctant to report harassment. According to the EEOC's Select Task Force on the Study of 
Harassment in the Workplace Report from June of 2016, approximately 70% of en^loyees who expenence 
harassing conduct in the workplace do not report it. Among those reasons for not filing harassment con^lamts, the 
EEOC's report concluded fiiat "[e]niployees who experience harassment fail or report the behavior or Ue a 
complaint because they anticipate and fear a number of reactions - disbelief of theu claiir^ inaction on their claim; 
receipt of blame for causing the offending actions; social retaliation; and professional retaliation, such as damage to 
their career and reputation." Id., at pg. 16. Available at https://www.eeoc.gov/eeoc/task force/harassment/upload 
/report.pdf. 
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Hours later, Challenge's Vice President of Operations Keith O'Bnen and the 

Holland facility's HR Manager Darlene Compeau received the email. It contamed the foUowing 

language: 

• "I continue to have issues with Mike Kihszewski." 

• "I have addressed my concerns with [his supervisor] Larry Beyer and not much 

has changed." 

"Mike screamed to me 'Where's your fucking shift maintenance guy?"' 

• "Then he told me to get the fuck out [of] his face." 

• "As I walked away Moke yelled 'Fuck you bitch.'" 

• "I feel Mike tries to intimidate me when I ask him for help." 

• "I find Mdce to be very disrespectful to me.. 

• "I am afraid to ask for help..." 

• "I would like for this behavior from Mike to stop." 

(R Bx 8). 

What, in 2018, is a modem, reasonable, and proactive employer supposed to do in 

the Ught of receiving an email like the one excerpted above? Federal employment law provides 

that when an employer is placed on notice of harassing conduct based on sex or any other 

protected characteristic, "the employer is obligated to take prompt and appropriate action 

reasonably calculated to put a halt to this conduct." Ward v. aty of Streetboro. 89 F.3d 837, at 

*3 (6th Cir. 1996). This is also consistent with Challenge's own employee handbook, which 

provides that "[e]ach report" of discmnination or harassment "wiU be given serious 

consideration and investigated thoroughly, promptly, and as confidentially as possible. Prompt 

and remedial action will be taken to eliminate harassment from the work place." (R Ex 4 at 3-4). 
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Challenge rose to every appropriate, ethical, and legal standard. Challenge was 

obligated to take Ms, Sanchez's complaint seriously, and it did so. Mr. O'Brien testified diat he 

had never received an email like this fi:om Ms. Sanchez before. (Tr. v.2 at 388). Ms. Compeau 

testified that she "was shocked that something of this nature occurred." (Tr. v.2 at 285). 

Challenge was obligated to take steps to ensure fiiat the complaining employee 

was safe fi"om future harassment or retaliation, and it did so. Mr. O'Brien's T^iggest concern 

was "protecting the employee [Ms. Sanchez]," and the two checked Mr. Sanchez's schedule 

against Mr. Kiliszewski's to ensure they would not encounter each other again at work until an 

investigation could be performed. (Tr. v.2 at 3 89-390). 

Challenge was obhgated to investigate promptly, and it did so. Ms. Compeau 

testified that she was directed to "immediately start an investigation" by Mr. O'Brien. (Tr. v.2 at 

285). Then, she did in fact start the process immediately "[w]hen [she] got to work Monday 

morning," at which time she saw Mr. Napier's witness statement waiting for her. (Tr. v.2 at 285-

286). Mr. Napier's statement corroborated the most shocking element of Ms. Sanchez s 

complaint - the allegation that Mr. Kiliszewski shouted "fiick you, bitch" at her on the shop 

floor. (R. Ex. 14). 

Challenge was obligated to obtain a statement from the alleged harasser as soon 

as it reasonably could, and it did so. After attempting to talk to Mr. Kiliszewski right away, Ms. 

Compeau testified that she was deterred by the fact that Mr. Kiliszewski called in sick to work on 

Sunday night/Monday morning. (Tr. v.2 at 286). Instead, Challenge interviewed Mr. 

Kiliszewski immediately upon his return to work. (Tr. v.2 at 288). And during this interview, 

Mr. Kiliszewski admitted to many of the egregious instances of conduct described by Ms. 

Sanchez in her complaint. (GC Ex 3). 
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Challenge was obligated to conduct a thorough and fair investigation, and it did 

so. Ms. Compeau asked Tom Phipps to verify the authenticity of Mr. Napier's statement, and to 

collect a signed detailed witness statement from him containing additional background. (R Ex 

14; 15; Tr. v.2 at 287). Ms. Compeau also collected statements from nine witnesses over the 

course of the investigation not including Ms. Sanchez's complaint or Mx, Kiliszewski s rebuttal. 

(R Exs. 14; 15; 17; 19; 21; 23; 25; 26; 27; and 29). These nine witnesses included all four of the 

five persons who remained employed at Challenge when the investigation was conducted and 

who Mr. Kiliszewski told Challenge that HR should speak to because they witnessed the event. 

(GC Ex3;Tr. v.2 at 312). 

Challenge was obligated to make a fair and fully-informed decision in li^t of all 

the evidence, and it did so. Considering the entirety of the record, Ms. Compeau recommended 

to Mr. O'Brien that Mr. Kiliszewski's employment should be terminated due to the "vulgar 

language" Mr. Kiliszewski admitted using against a female employee, the admitted "refusal to 

work," and Mr. Kiliszewski's "absolute[]" lack of "accountability for it" during his iuterview. 

(Tr. v.2 at 305-306). Mr. O'Brien "looked at the facts, looked at the statements that had been 

presented, [] looked at the interaction that [Mr. Kiliszewski] and I had that momrng, [] looked at 

past history," and decided to follow through on Ms. Compeau's recommendation. (Tr. v.2 at 

400). 

In consideration of all of the above, the record is clear that Challenge responded 

promptly, responsibly, and reasonably when it received Ms. Sanchez's complaint about Mr. 

Kiliszewski. What Challenge did not do is also significant - it did not unreasonably cast doubt on 

the allegations of the accuser to the benefit of the accused. As Mr. O'Brien testified: 

Ultimately, what it came down to is that Norma was believable. I 
worked with Norma. There was never a case where Norma had 
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presented anything to me that wasn't believable. Norma wasn't 
considered a hi^ maintenance employee that griped a lot or did 
anything else. I mean she did her job every day and she was quiet, 
but she got her job done... 

[I]t was a case of it was just we couldn't continue to tolerate that 
tvne of behavior happening on our premises moving forward. 

(Tr. V.2 at 400-401). Ms. Compeau said the same thing, just more directly: "I didn't believe 

him. I believed her... And what is going to happen if 1 say [to Mr. Kiliszewskil you can go back 

out on that floor and do the exact same thing to another female, or to this same female?" (Tr. v.2 

at 306-207). Said differently, Challenge had a "good faith belief that Mr. Kiliszewski had 

engaged in offensive and insubordinate conduct, which had the effect of threatening a female 

supervisor on the shop floor. That was a terminable offense. 

Moreover, Mr. O'Brien and Ms. Compeau's conclusions about Ms. Sanchez's 

credibility as balanced against Mr. Kiliszewski's was borne out during their respective 

testimonies at the hearing. Ms. Sanchez testified plainly and without contradiction, presented a 

story that was entirely consistent with the written statement (R Ex 8) she submitted to Challenge 

a year earlier, admitted that she responded to Mr. Kiliszewski's initial aggression by "screaming" 

back at him because she "felt afraid" (Tr. v.2 at 243-244), and did not retreat from her story 

during cross-examination. Mr. Kiliszewski, on the other hand, was defensive;^ provided 

contradictory testimony during direct, cross, and rebuttal examination;^^ and provided a shifting, 

unstable story across his many different statements.^^ 

For exarqile, Mr. Kiliszewski initially claimed he had received Ms. Sanchez's email from Larry Boyer around 
11:00 PM on May 5. (Tr. v.l at 69). The email was not written until 1:08 AM (GC Ex 3), so this is irq^ossible. 
When confi-onted wjth this discrepancy, Mr. RUiszewski testified that he did not believe the time indicated on the 
email was accurate even though GC Ex 3 was his own rebuttal statement and exhibit. (Tr. v. I at 69). Additionally, 
Mr. Kilizewski alleged he'd never received a copy of Challenge's employee handbook, even though Challenge 
submitted his signed handbook receipt form into evidence. (Tr. v. 1 at 98-99). 

For exarqile, on direct, Mr. Kiliszewski testified that he encounter Ms. Sanchez for the first time around 10:00 
PM on the night of May 5, before he was punched in. (Tr. v.l at 35). This seenK to contradict his statement (GC Ex 
3), in which he responds to Ms. Sanchez's allegation that the encounter occurred at 10:00 PM by saying "didn't 
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Under the Board's Wright Line standard, "[e]ven if the General Counsel has 

established a prima facie case of anti-union animus, the employer may avoid liability by 

demonstrating by a preponderance of the evidence that the worker would have been fixed even if 

he had not been involved with the union. Thus, credible proof that a firing constituted a 

legitimate business decision will protect an employer from liability even in the face of a finding 

of anti-union animus." Synergy Gas Corp, v. NLRB, 19 F.3d 649, 652 (D.C. Cir. 1994) (citing 

Elastic Stop Nut Div. of Harvard Indus, v NLRB, 921 F.2d 1275, 1280 (D.C. Cir. 1990)). This is 

the very epitome of a case in which Challenge would have discharged any person who engaged 

in the conduct Mr. Kiliszewski was accused of, which he partially admitted to, and which he has 

never shown any remorse for. His support for the UAW has no bearing on this case. In 2018, 

conduct of file nature committed by Mr. Kihszewski has no place in a^ workplace. 

E. There is no evidence that Challenge's alleged reasons for discharging Mr. 
Kiliszewski are pretext for an unlawful reason in violation of the Act» 

Finally, if an employer puts forth evidence establishing a business justification 

showing that the adverse employment action would have occurred under the second prong of the 

Wright Line analysis, the General Counsel must present "persuasive counteivailing evidence" 

proving that the employer's business case is a mere pretext for discrimination. Commercial Air, 

Inc., 362 NLRB No. 39, shp op. at 52-53; Golden State Foods Corp., 340 NLRB 382, 385 

punch in until 10-17 " He contradicted his testimony from direct on cross-examination, and admitted Ms. Sanchez 
first approached him after he punched in at 10:17 PM (Tr. v.l at 74-75), before revising that testimony on cross and 
claiming that he had not punched in when Ms. Sanchez first approached him (Tr. v.l at 101), before admitting that 
the thneline from GC was the "more accurate account of time." (Tr. v.l at 103), and then finally expressing 
confusion about when the first conversation occurred because "it's been a year since" he wrote the written rebuttal. 
(Tr. v.l at 107). ^ 

One exairple of Mr. Kiliszewki's shifting statements occurred with respect to how many encounters he and Ms. 
Sanchez had during the entire night of May 5, 2017. During his direct examination, he claimed that there were four 
or five encounters. (Tr. v.l at 38). On redirect, he claimed that "[i]t was two or three times" total that he and Ms. 
Sanchez came into conflict. (Tr. Y.2 at 443). In his written statement to Challenge, Mr. Kiliszewski descnbed two 
encounters between him and Ms. Sanchez. (GC Ex 3). But in his written statement to the UIA, he implies that he 
had only one conversation with Ms. Sanchez (R Ex 11 at 6)-
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(2003). An employer's reasons for discharging an employee may be pretextual if they are "false 

or not in fact relied upon." United Rentals, Inc.^ 350 NLRB 951, 952 (2007). 

1, Pretext is not established by the General Counsel's introduction of 
evidence and testimony to prove that other employees were not 
disciplined despite allegedly using profanity in the workplace or being 
insubordinate. 

The General Counsel elicited testimony and produced documentation during the 

hearing to prove that other Challenge employees, on occasion, allegedly used profanity at work 

and allegedly defied the orders of their supervisors without penalty - conduct that would facially 

fall afoul of Challenge's employee dignity and harassment pohcies. (R Ex 4 at 3; 17). The 

purpose of this evidence, it may be surmised, was to suggest that Challenge disparately treated 

Mr. Kiliszewski because of his union activity, and thus to prove that Challenge s asserted 

reasons for discharging him were purely pretextual. The record does contaiu several examples of 

Challenge employees who swore at work or who defied a supervisor's orders without being 

fued. Specifically, the General Counsel introduced disciplinary records related to nine current or 

former Challenge employees, each of whom received some penalty less than discharge (GC Ex 

19; Tr. v.2 at 343-349). 

But there is no evidence that any of these employees were similarly situated. As 

the Sixth Circuit has held: 

[I]n the context of cases alleging differential disciplinaiy action, to 
be deemed similarly-situated, the individuals with whom the 
plaintiff seeks to compare his/her treatment must have [1] dealt 
with the same supervisor, [2] have been subjected to the same 
standards, and [3] have engaged in the same conduct without such 
differentiating or mitigating circumstances that would distinguish 
their conduct or the employer's treatment of them for it. 

Jachon v. VHS Detroit Receiving Hasp., Inc.. 814 F.3d 769, 111 (6th Cir. 2016). Not only do 

many of the identified employees work for a different supervisor or do different jobs, the finding 
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that any other employee engaged in "the same conduct without such differentiating or mitigating 

circumstances that would distinguish their conduct" is impossible because the record is hill of 

testimony demonstrating that the conflict between Mr. KiUszewski and Ms. Sanchez was unique 

in terms of its severity. Mr. Mathews testified that the interaction was "unusual" and not 

something that commonly happens" at Challenge. (Tr. v.l at 175). Willie Mae Walton testified 

that the event was "nothing something I commonly seen, no," and claimed that she had never 

seen anything like the interaction between Mr. KiUszewski and Ms. Sanchez on May 5 before 

during her tenure. (Tr. v.l at 195). Ms. Sanchez testified that she had never been "cussed out 

Uke that before at ChaUenge." (Tr. v.2 at 226). Ms. Compeau, upon reading Ms. Sanchez's 

email, stated that she was "shocked" by "the nature of the aggression that was used and the 

verbal nature, the refusal to do the work, the whole context of it." (Tr. v.2 at 285). Ron Mapes 

testified that if he had ever heard a maintenance person call a production employee a "bitch" he 

would "immediately ask for statements" and claimed he had "never received anything of the 

kind." (Tr. v.2 at 381). Mr. O'Brien testified that the conduct Ms. Sanchez described was "not 

how normal people interact with each other." (Tr. v.2 at 389). 

After asking Ms. Compeau everything she could remember about each of the 

events that led to each employee's discipline, the General Counsel and Ms. Compeau engaged in 

the following dialogue during cross-examination: 

Q: So your testimony that the Employer takes such actions 
seriously and comes down hard on employees for cursing at 
supervisors or using profanity towards supervisors and team 
members isn't really true based upon these statements or these 
documents showing that people receive verbal warnings or wntten 
warnings. Isn't that correct? 

A: That is - that is correct. 
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(Tr. V.2 at 349). But, according to the record, the General Counsel is incorrect when she asserted 

that Challenge did not take its dignity policy seriously, no matter what Ms. Compeau may have 

said. This was proven by several relatively comparable examples introduced into the record by 

Challenge where discharge was the penalty: 

Employee 
Name 

Description of Offense Penalty R E x #  

Ashley 
Walker 

Three employees complained 
that Ms. Walker swore at them 
on the shop floor. Previously, 
Ms. Walker had been moved 
to a different area in an effort 
to minimize conflict. 

Terminataon: "We do not need this type 
of person working here." 

47 

Wanetta 
Mason 

Ms. Mason was directed by 
her supervisor to work with a 
coworker "she does not like." 
She responded by becoming 
irate with her supervisor and 
another supervisor on the 
same shift, and called the co­
worker a 'Twitch." 

Termination 48 

Latrice 
Bray 

Ms. Bray had previously 
directed several insulting 
nicknames to Carla Smith, a 
co-worker. This was reported 
to HR by Jessica Sheirell, 
another co-worker. Ms. Bray 
called Ms. Smith derogatory 
terms related to Ms. Smith's 
sexual orientation. 
Ms. Compeau investigated and 
determined that Ms. Bray 
repeatedly violated 
Challenge's employee dignity 
pohcies by making abusive 
comments to co-workers. 

Termination. 49 

Brad 
Lyon^^ 

One of Mr. Lyon's managers 
asked him to work a weekend 
shift in die presence of odier 
co-workers. Mr. Lyon refused 
to work the weekend and 

Terminated. During the investigation, 
Ms. Compeau told Mr. Lyon "we are 
raising the bar and that what he may have 
thought was acceptable behavior in the 
past is no longer acceptable. There is a 

50 

" Although none of the other introduced disciplinary examples involved conduct that is materially similar to Mr. 
Kiliszewski's conduct, Mr. Lyon's arguably comes closest He was also discharged. 
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Employee 
Name 

Description of Offense Penalty R E x #  

swore repeatedly at his 
supervisor. 
Ms. Compeau investigated and 
gathered witness statements. 

[right] way and a wrong way to ask 
questions and show emotions and if what 
I've been told is correct, he went about 
things the wrong way." 

Accordingly, the record shows several examples where conduct in any way analogous to Mr. 

Kiliszewski's also resulted in termination. It does not show that Challenge's asserted reason for 

discharging Mr. Kiliszewski was either false or shifting. There is also no evidence any 

terminated employee was involved in union activity, or that any of the employees who used 

profanity or who were insubordinate but whose jobs were spared abstained from union activity. 

Mr. Kiliszewski also introduced testimonial evidence to suggest that two other 

Challenge employees had engaged in serious instances of directing profanity or abusive language 

at co-workers without penalty. The allegation Mr. Kiliszewski raised against Plant Manager 

Drew Ferris was particularly serious. (Tr. v.l at 55). At the hearing, Mr. Kiliszewski alleged 

that he and other third shift employees were having a "quality meetiag in the break room" six 

months before Mr. Kiliszewski was terminated. {Id.) He testified that after certain employees 

began speaking loudly, Mr. Ferris turned to the third-shift employees and "said shut the fuck up 

and get the hell out of my meeting." (Id.) Mr. Kiliszewski said that none of the employees who 

had been swom at by Mr. Ferris bothered reporting it, because it "wouldn't matter." (Id.). 

But absolutely no other witness ever remembered such an event. Ms. Compeau 

testified that she was never "aware of Mr. Ferris ever making such comments " nor had she ever 

received complaints to that end. (Tr. v.2 at 314). Ms. Compeau testified that: 

Q: What is your expectation about what would happen if [the 
incident alleged between Mr. Ferris and the safety meetiag] did 
occur? 
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A; If that were to occur and it was brought to my attention, I 
would [elevate to Mr. Tomko], investigate, and recommend 
termination. 

(Tr. V.2 at 314-315). Mr. O'Brien similarly expressed surprise at the allegation, explained he had 

never received any report about it, did not believe it had happened, and expressed the opinion 

that if it had happened, Mr. Ferris "could have lost his job, easily could have lost his job." (Tr. 

v.2 at 404-405). 

In a second instance, Mr. Kiliszewski also alleged that Jay Shearer, a first shift 

maintenance technician, had been "reprimanded I don't know how many times because of 

abusive language he would direct towards coworkers. (Tr. v.l at 56). When asked to cite 

examples, Mr. Kiliszewski could only recall one instance clearly — he claimed that in February of 

2017, an "elderly lady" approached Mr. Schearer and him, and Mr. Schearer allegedly "flat out 

screamed, I'm not fucking doing your tip change, I'm busy right now. I'm working on 

something else." (Tr. v.l at 57). Although Mr. Kiliszewski could not recall the name of the 

elderly employee against whom Mr. Schearer supposedly swore, Mr. Kiliszewski did remember 

that she went to first shift production supervisor Gary Hite to report it. (Tr. v.l at 58). A similar 

but distinct allegation regarding an incident with Mr. Schearer was also reported by Mr. 

Leadingham during his testimony. Mr. Leadingham recalled that he received a complaint from a 

welder operator named Liliana Guajardo in which she accused Mr. Schearer of calling her a 

"bitch." (Tr. v.l at 138). Mr. Leadingham reported that he passed the complaint along to his 

supervisor, RonMapes. (Tr. v.l at 139). 

Challenge called both Gary Hite and Ron Mapes as witnesses during the hearing, 

however, and both witnesses (who were sequestered) refuted Mr. Kiliszewski and Mr. 

Leadin^am's testimony, claiming that they were unfamiliar with the alleged events and had 

never received any such reports concerning Mr. Schearer. (Tr. v.2 at 351-355; 379-382). Ms. 
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Compeau also denied that HR had ever received any reports about Mr. Schearer s allegedly 

abusive language directed against women. (Tr. v.2 at 315-316). 

In the end, the implication of all of this evidence is that the use of profanity and 

harsh language - "shop talk," as the General Counsel referred to it - is a typical, everyday 

occurrence in Challenge's Holland facility. (Tr. v.l at 15) ( This is no hospital or genteel 

setting. This is a shop floor of an automobile plant."). Such an implication contradicts 

testimony from multiple witnesses. Mr. Mathews agreed during cross-examination that the 

conflict between Ms. Sanchez and Mr. Kfliszewsld on May 5 was "an unusual thing, not 

something that commonly happens, that type of interaction between a production supervisor and 

a maintenance mechanic." (Tr. v.l at 175). Ms. Walton testified that she was kind of startled 

by Mr. Kihszewski's interaction with Ms. Sanchez, and said that it is not something 1[ ve] 

commonly seen, no," nor was it anything like anything she'd ever seen before. (Tr. v.l at 195). 

Ms. Sanchez testified that she had "never been cussed out like that before at Challenge" prior to 

her run-in with Mr. Kiliszewski that night. (Tr. v.2 at 225). Mr. Kiliszewsld's tirade wasn't 

shop talk - it was extreme and unusual conduct directed against a supervisor. And other 

evidence of the way Challenge treated comparable employees does not support the notion that its 

cited reasons for terminating Mr. Kiliszewski were pretext to conceal a motive to discriminate 

against him because of his union activity. 

2. The fact that Challenge employees (including Mr. Kiliszewski) 
engaged in prior known instances of union activity without suffering 
any adverse action from Challenge cuts against a determination that 
Challenge's reasons for discharging Mr. Kiliszewski were pretextual. 

The General Counsel introduced evidence and testimony into the record which 

proved that prior to the ratification of the 2016 Neutrality Agreement with the UAW, various 

attempts had been made by Challenge employees to umonize the Holland manufactunng facility. 
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1 

Mr. Kiliszewski testified that he was personally involved with campaigns in 2013 and 2015. (Tr. 

v.l at 18). He explained that he made no secret of his participation in these campaigns and his 

support for the UAW - he wore UAW shirts, put UAW stickers on his tool boxes, organized 

union meetings outside of work, and talked with "hundreds" of Challenge employees about the 

union during these prior campaigns. (Tr. v.l at 18-24). Mr. Kiliszewski was also a signatory to 

a letter of intent, which was provided to the Plant 4 manager, and which indicated that he and 

other employees had formed a tentative bargaining committee. (GC Ex 2). Mr. Kiliszewski 

even testified that a Challenge supervisor attempted to surreptitiously take photos of him wearing 

a union shirt with a cell phone camera in 2015.^^ (Tr. v.l at 24-25). Mr. Kihszewski testified 

that Challenge's supervisors and managers all knew about his support for the UAW and his 

union activity. (Tr. v.l at 20). 

Mr. Kiliszewski's experience during the unsuccessful 2013 and 2015 organizing 

campaigns is significant because of what didn't happen as a result of them - he was never 

interrogated, suspended, disciplined, or discharged by Challenge, nor were his union activities 

interfered with in any way. Yet Mr. Kiliszewski believes that Challenge actually discharged him 

because of his latest slate of union activity in 2017 despite how he admitted to treating Ms. 

Sanchez, and despite the fact that Challenge discharged him despite having a cooperative and 

mutually-respectful relationship with the UAW at the time, as evidenced the 2016 Neutrality 

Agreement was active. 

In effect, Mr. Kiliszewski is his own similarly-situated comparable employee for 

the purposes of the pretext analysis in this case. Mr. Kiliszewski engaged in the same union 

conduct in 2013, 2015, and 2017. But he was only terminated in 2017 after he swore at a 

supervisor and refused to follow her instructions. In li^t of Challenge's former lawful tolerance 

ChalleBge denies these allegations, and observes that they are also time-baired under Section 10(b) ofthe Act. 
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of his umon activity, Challenge's decision to discharge him in 2017 cannot fairly be regarded as 

pretextual. 

Similarly, Mr. Mathews testified that he also engaged in union activity and 

support for the CAW in 2010, 2013, 2015, and 2017. (Tr. v.l at 152-155). Challenge also 

surely knew of his involvement in this regard, because Mr. Mathews was also a signatory to the 

2015 letter of intent. (GC Ex 2). Nevertheless (and despite his minimal involvement in the 

incident which led to Mr. Kiliszewski's termination), no adverse employment action was ever 

taken against Mr. Mathews. (Tr. v.l at 177). The fact that Mr. Mathews participated in similar 

union activity to Mr. Kdiszewski but fell far short of participating in conduct as egregious as Mr. 

Kiliszewski's on May 5, 2017 cuts against a finding of pretext because Mr. Mathews was not 

disciplined. 

F. Mr. Kiliszewski's own aHmitted behavior removes him from protection of the 
Act. 

As demonstrated above, Mr. Kihszewski admitted that he told Ms. Sanchez 

"where's your fucking second shift maintenance" in response to her request for help, and also 

admits that he told her to "get the hell away fi-om me" during the same altercation. Further, both 

Ms. Sanchez and a witness who wrote a contemporaneous written statement each identify that 

Mr. Kiliszewski shouted "fuck you, bitch" at the conclusion of the dust-up. Pier Sixty, LLC, at 

*5. 

Mr. Kiliszewki's behavior went far beyond interfering with Challenge's business 

interests or violating the Respondent's policies. Instead, his behavior betrayed the basic, 

fimdamental rules of human decency and civility. It made a female supervisor feel - according 

to her own statement and testimony - unsafe, afraid, and intimidated at work. And by bringing 

this unfair labor practice charge, Mr. Kiliszewski dragged Ms. Sanchez into a legal proceeding, 
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where she was cross-examined by the General Counsel to determine whether or not she was a 

liar. As Member Johnson stated in his dissent, extending protection to Mr. Kdiszewksi under the 

NLRA "certainly does not serve the goal of labor peace." The Board should hold that Mr. 

Kiliszewski lost the protections of the Act by virtue of his own demeaning and abusive conduct. 

CONCLUSION 

Did Ms. Sanchez grossly exaggerate what happened on May 6, 2017, when she 

reported the profane, aggressive, intimidating, insulting and insubordinate conduct of Mr. 

Kiliszewski? Did Ms. Sanchez lie under oath when she described for this Admimstrative Law 

Judge that same conduct and how it made her feel "scared" and "really bad, like really, really 

bad because I was just trying to do my job?" To agree with the legal positions advanced by Mr. 

Kiliszewski and the General Counsel and to hold that Challenge violated Section 8(a)(3) of the 

Act when it discharged Mr. Kiliszewski, the answers to those questions would need to be "yes." 

Yet, fundamentally and ultimately, no facts support that answer. Ms. Sanchez rightly, justifiably 

and honestly reported what happened. Mr. Kiliszewski's employment was terminated for his 

behavior that night - behavior that is unacceptable as a matter of law, behavior that violates 

Challenge's employee dignity policies, and behavior that betrays common decency in a civilized 

society. Mr. Kiliszewski's support for the UAW played no role in his discharge. To suggest 

otherwise requires not only turning a blind eye and a deaf ear to Ms. Sanchez, but also requires 

ignoring the irrefutable fact that Challenge is pro-union—not anti-union—^as demonstrated by its 

extension of rights to employees and the UAW that extend far beyond that which the NLRA 

provides. It also necessitates ignoring the fact that because of those rights, four of Challenge's 

manufacturing facihties have been organized and four collective bargaining agreements have 

been negotiated. 
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I 

In the preceding pages, Challenge has detailed the record because this is an 

important issue to Challenge. But, ultimately, this case is really as straightforward and as simple 

as set forth in this conclusion. Challenge respectfully requests that the Administrative Law 

Judge dismiss in its entirety the charge that has been brought against it. 

Respectfully submitted, 

MILLER JOHNSON 
Attorneys for Challenge Manufacturing 

Dated: August 2, 2018 By: 
David M. Buday 
Andrew A. Cascitd 
45 Ottawa Avenue SW, Suite 1100 
Grand Rapids, MI 49503 
Telephone: (616) 831-1700 

MJ DMS 29890940v7 27238-20 
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